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NATIONWIDE

B DUBLIN

Hands across the border
Relations between solicitors in
Dublin, Belfast and Liverpool
receive a boost every year when
the solicitors’ bar associations in
the three cities meet to consider
current issues and to renew
friendships. Colleagues led by
Dublin Solicitors’ Bar
Association president Orla
Coyne, with Brian Gallagher,
Kevin O’Higgins and Michael
Quinlan, crossed the border to
travel to Belfast recently. ‘It was
an excellent opportunity to
foster better understanding
between solicitors from
somewhat different cultural
backgrounds and experiences’,
Coyne said.

The exchange of information
on the night produced at least
one bit of local news — that the
chain of office of the president
of the Belfast Solicitors’
Association was presented to
them by their Dublin colleagues
50 years ago. They didn’t ask for
it back.

Circuit Court charter
Representations to the Courts
Service by the DSBA and others
have yielded a new Circuit
Court customer charter for
users, which has been widely
praised. The new charter
promises injunction orders on
the day of court, infant orders
within ten days and all other
orders within four weeks.
Replies to correspondence are
promised within ten days, and
correspondence with the court
office can be conducted by e-
mail. Details of the charter are
available on the Courts Service
website.

Solicitors in the Mansion
House

DSBA president Orla Coyne last
month presented the lord mayor
of Dublin, ClIr Michael
Conaghan, with a cheque ‘“for a
substantial four-figure sum’ for

News from around the country

The Dublin Solicitors’ Bar Association recently held a lunch to honour
solicitors who have been 50 years in practice. Pictured are (from left)
Patrick J Gardiner, Brian J O’Connor, Max William Abrahamson, Orla
Coyne, Fintan P Clancy and Gordon Henderson

the city’s poor. The Lord
Mayor’s Coal Fund is used to
help those in particular need in a
city of growing affluence.

The association was holding
its May council meeting at the
Mansion House with the kind
permission of the lord mayor,
as in previous years. “This is
another way in which Dublin
solicitors through our
association foster and encourage
better understanding with the
city leaders’, noted DSBA
secretary Kevin O’Higgins.

B LOUTH

Thespians in our midst
Dundalk solicitor Tim Ahern
recently won a national award
for best actor at the RTE All-
Ireland Drama Festival in
Athlone. Tim, who practices in
Dundalk when not treading the
boards, won the award for his
part in the drama I’mz Not
Rappaport.

‘It’s very exciting when a
colleague, who has been
contributing significantly to
local theatre for some time,
scoops a national award, and the
Louth Bar Association
compliments him on his
achievement’, said the
association’s secretary Niall
Lavery. Fellow Dundalk solicitor
Fergus Mullen is director of the
Dundalk Theatre Workshop,

which itself came close to
winning an award at the Athlone
Drama Festival.

New Circuit Court president
The appointment last month of
Judge Matthew Deery as
president of the Circuit Court
has been widely welcomed, and
nowhere more so than in his
native Dundalk. It is seen as a
remarkable achievement both
because of the absence of a legal
background in the new
president’s family and also
because he never became a
senior counsel. He became the
youngest serving Circuit Court
judge when he was appointed in
1968 at 43 years of age. He has
also served on the Special
Criminal Court and was recently
re-appointed as chairman of the
Garda Siochdna Appeals Board.
‘He is a long-time good
friend of the Louth Bar
Association and an excellent
jurist, and we take great pleasure
in wishing him years of success
as he takes up his new role’, said
LBA secretary Niall Lavery.

B LOUTH

Tall ships

Two visiting High Court judges
and the local Circuit and
District Court judges will be
among the guests of the
Waterford Law Society at a
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function on board one of the tall
ships in Waterford next month.
The function, whose proceeds
will go towards helping in the
upkeep of the tall thips, will be
part of the festivities in
Waterford during the Tall Ships
Festival from 6-9 July.

“This is an opportunity not
just for practitioners to meet
socially with members of the
judiciary, but it is also an
opportunity for practitioners to
meet socially with each other’,
according to the Waterford Law
Society’s president Neil Breheny.
It will also enhance the profile
of the solicitors’ profession in
the community.

The annual Tall Ships Race,
including the stage from
Waterford to Cherbourg, is now
an important part of the culture
and annual social scene of the
southeast, and solicitors are
delighted to be active
participants, he added.

B SLIGO

We don’t talk anymore

Large numbers of new solicitors
are now qualifying and they
should be helped to get to know
their colleagues, according to
Phil Armstrong of the Sligo Bar
Association. ‘It is very
important, particularly as the
numbers grow, that we continue
to know one another socially’,
she said. The Sligo Bar
Association plans to host a
function in the autumn for all
solicitors and their spouses and
partners, both in life and in
practice, as a ‘getting to know
you’ affair. Knowing people,
knowing their background and
their interests, and knowing
colleagues beyond the grey suits,
will ‘oil the wheels’ for all of us
and make our work with one
another more pleasant, she

noted. [

Nationwide s compiled by Pat
Igoe, principal of the Dublin law
Sfirm Patrick Igoe & Co.



4 hat’s in a name?’ asked
Shakespeare’s Juliet,
writes Ken Murphy. Quite a lot,
was the view of the Regulatory
Review Task Force chaired by
Joe Brosnan. The Council of
the Law Society approved and
has now implemented the
recommendations of the task
force that:
® The Registrar’s Committee
should be re-named the
Complaints and Client
Relations Committee, and
® The Compensation Fund
Committee should be re-
named the Regulation of
Practice Committee.

The primary responsibilities of
the four regulatory committees
of the Law Society are as
follows:

Regulation of Practice

Committee (formerly the

Compensation Fund

Committee)

* Solicitors’ accounts
regulations

® Compensation fund

® Practising certificates

® All aspects of compliance with
the Solicitors Acts and
regulations not allocated to
another committee

New names for committees
but song remains the same

Complaints and Client Relations

Committee (formerly the

Registrar’'s Committee)

* Complaints

® Advertising

* Professional names and
notepaper

Professional Indemnity

Insurance Committee

® Professional indemnity
insurance

Money Laundering Reporting

Committee

* The Law Society’s money-
laundering reporting obligations

The task force concluded that
accessibility of the complaints
system to the public was not
helped by the fact that the com-
mittee of the society that dealt
with complaints, the Registrar’s
Committee, had a title that bore
no relation to its function of
dealing with complaints. The
transparency of the complaints
system will be enhanced by
giving this committee a more
complaints-related name.

The review also found that the
title of the Compensation Fund
Committee was no longer
suitable for present-day
circumstances. Matters directly
to do with the fund form only
part of the committee’s business.
It now deals much more with
issues to do with the Solicitors’
accounts regulations, compliance
with section 68 of the Solicitors
(Amendment) Act, 1994 and
practising certificates.

Its title should be altered to
better reflect the wider role it
plays.

Although the names have
changed, the commitment of the
committees to top quality
regulation in the interest of the
public and of the profession
remains the same. As Juliet went
on to say, ‘that which we call a
rose by any other word would
smell as sweet’.

Practising cert compliance
sees big improvement

his year saw a substantial

improvement in the level of
compliance by solicitors
applying for their practising
certificates on time, writes Jobn
Elliot. In 2004, 87% of
practising solicitors were on
time, but in 2005 the figure
rose to 97%.

This very welcome change is

attributable to a major effort by
the Law Society, initiated by

the Regulatory Review Task
Force chaired by Joe Brosnan,
to emphasise to solicitors the
importance of the statutory
requirement to renew
practising certificates with

effect from 1 January each year.

All solicitors who were late
have had their practising
certificates dated the date of
application, rather than 1
January, as required by law and

have the option of going to the
trouble and expense of making
an application to the High
Court for their practising
certificate to be backdated to 1
January.

Of the solicitors who were
late, all but one of those
solicitors remedied their
default quickly enough to avoid
being referred to the Solicitors
Disciplinary Tribunal.
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SUNSHINE STATE WANTS

TO BE YOUR MATE

The international section of the
Florida Bar has nominated Irish
solicitor Donall O’Carroll as its
‘liaison to Ireland’. O’Carroll says
he will be able to help Irish
colleagues ‘with any aspect of
their dealings with Florida’, such
as providing referrals for lawyers
or other professionals in different
parts of Florida, providing
information about the legal
process there and arranging for
introductions to local bar
organisations. He will even
provide non-legal information for
those taking a holiday in the
state. For further information,
contact docarroll@richmangreer.
com.

ADMINISTRATION OF OATHS

BY SOLICITORS

All solicitors are being sent a
sample of a leaflet, prepared by
the Law Society’s Guidance and
Ethics Committee, which explains
to clients in simple terms what is
involved when they swear a
document. Solicitors can hand the
leaflet to the client prior to the
document being sworn. This is
part of a campaign to remind
solicitors that there must always
be strict adherence to the legal
requirements when documents
are being sworn.

SIX NEW PARTNERS AT MCCANN
FITZGERALD

Dublin law firm McCann
FitzGerald has appointed six new
partners with effect from 1 May.
They are Donal O’Raghallaigh
(commercial property), Ben
Gaffikin (private equity, venture
capital, and mergers and
acquisitions), Eamon de Valera
(banking, acquisition and property
financing), Rosaleen Byrne
(dispute resolution and litigation),
Joe Fay (banking, asset finance
and regulation), and Karyn Woods
(defamation and media).

RETIREMENT TRUST SCHEME
Unit prices: 1 May 2005
Managed fund: €4.70131
All-equity fund: €1.07020
Cash fund: €2.59714
Long-bond fund: €1.30879



ayo solicitor and Law

Society Council member
James Cahill has used the
experience of clients’
frustrations in buying and
selling property to launch a
novel business concept under
the trademark 4 Sale by Owner.
Cabhill believes that it is the
first business of its kind in
Ireland, writes Kathy Burke.

Basically, anyone who wants
to buy or sell a property can visit
the 4 Sale by Owner shop or
website (www.4salebyowner .ie),
where they can browse photo-
graphs and details of properties
being advertised by the home
owners who have signed up to
the service. 4 Sale by Owner
promises to have a contract and
title deed available as soon as a
sale has been agreed.

Cabhill describes it as a
‘managed service for intending
sellers’ that enables them to
safely agree a deal with a

Render unto
Caesar?

The Law Reform Committee is
planning a report for publication
in 2006 on Debt collection: the
case for reform, which will
examine ways to achieve a
balance between debtors’ and
creditors’ rights. The committee
would like to hear from collea-
gues interested in becoming
involved, including those with
experience of acting for financial
institutions and other creditors.
This area of law is in need of
systematic review, as many
provisions and procedures are
cumbersome and often unjust.
Cross-border enforcement and
small claims procedures are
also relevant to this issue.
Please contact Aima Clissmann
at the Law Society by e-mail at
a.clissmann@lawsociety.ie.

Solicitor bypasses auctioneers
with his new property service
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buyer, and save money. The
service is offered for a
standard fee, which is
independent of conveyancing
charges. The seller can save
money on auctioneer’s fees,
and by taking their own
photographs and erecting their
own signs. He adds that 4 Sale
by Owner ‘does not compete
with auctioneers and estate
agents, but offers property
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owners an alternative that is
faster, cheaper and gives them
more control’.

According to Cahill, the 4
Sale by Owner trademark has
the potential for multiple
solicitors’ firms to pool
technology resources and
share costs in a franchise
arrangement. The pilot project
is shortly to be extended to
involve a Dublin-based office.

‘T discovered things I didn’t
expect’, says Cahill. “This is a
new interface with the public,
who would normally only
come to a solicitor’s office
when they are in trouble of
some kind. The shop is now
being used by the public to
browse in a solicitor’s office.
They come in and then leave
with a different attitude’.

THE LAW SOCIETY OF IRELAND'S INAUGURAL HUMAN RIGHTS LECTURE
ON ENFORCING SOCIAL AND ECONOMIC RIGHTS

PUBLIC LECTURE

will be given by
MR. JUSTICE ALBIE SACHS

0f the
Constitutional Court of South Africa
al
6pm on Thursday 23 June 2005
in
The Presidents’ Hall, Law Society, Blackhall Place, Dublin 7

‘THE LECTURE WILL BE FOLLOWED BY A WINE RECEPTION, TO WHICH ALL THOSE ATTENDING ARE INVITED
'ADMISSION FREE - ADVANCED BOOKING IS ADVISABLE DUE TO LIMITED SPACE

GONTACT NICOLA CRAMPTON, LAW SOCIETY, BLACKHALL PLACE, DUBLIN 7 (DX 79)

TEL: (0) 6724961 FAX: (01) 672 4877 E-MAIL K.CRAPTONGLAWSOCIETY.E

Brian Sheridan appointed to the
District Court bench

he Law Society’s junior

vice-president, Brian
Sheridan, has been appointed a
judge of the District Court. He
will be a judge in the Dublin
Metropolitan District. It is the
first time that a serving officer
of the society has been
appointed a member of the
judiciary.

Brian Sheridan qualified as a
solicitor in 1980. Although
originally from Dublin, he has
practised for many years in
Cork, where he has been in
charge of the Legal Aid Board
office. Well known for his
expertise in various areas of
family law, he is a former chair
of the society’s Family Law and
Civil Legal Aid Committee. In
fact, it was Sheridan who

Junior vice-president
Brian Sheridan

brought the motion to Council
in 1992 that led to the
establishment of that
committee.
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He has also been, from its
inception, one of the chief
organisers of the Burren Law
School, which meets annually
in Ballyvaughan, County
Clare. He has been a member
of the Council of the Law
Society since 1991 and topped
the poll in his most recent
election.

Sheridan will continue in
office as junior vice-president
and remain a Council member
until next November. This is
in accordance with the
precedent established by Mr
Justice Michael Peart, who
remained active on the
Council until the end of his
elected term following his
appointment as a judge of the
High Court.



Dublin City Council sought to
evict Mrs Fennell under
section 62(1) of the Housing Act,
1966 for alleged antisocial
behaviour in her rented home. In
December 2003, the District
Court made an order for
possession, which she appealed.
On 31 December 2003, the
European Convention on Human
Rights Act, 2003 came into effect.
The appeal came before the
Circuit Court in October 2004.
It stated a case to the Supreme
Court on the issue of whether
the ECHR Act, 2003 applied to
proceedings issued prior to the
coming into effect of the act.
Section 62 of the Housing Act,
1966 gives local authorities a
simplified procedure for recover-
ing possession of a dwelling. The
local authority does not have to
show cause; it must only satisty in
the District Court that certain
conditions have been met,
including that the tenancy has
been terminated, possession has
been demanded but refused, and
that the demand stated that
application for a warrant would
be made if possession was not
surrendered. If the conditions are
complied with, the court has no
discretion to refuse a warrant.
The constitutionality and legality
of section 62 had been tested and
confirmed in a number of cases.
Kearns J accepted that the
summary method provided in
section 62 ‘may arguably infringe
certain articles of the ECHR’,
and in particular, articles 6 (right
to a fair trial), 8 (respect for
private and family life) and 13
(right to an effective remedy),
and also article 1 of protocol 1
(protection of property).

Main issue

The critical issue to be
determined, according to Kearns
J, was how section 2(2) of the

2003 act operated, if at all, to
affect the proceedings,
particularly having regard to an
element of the text. This element
was the provision that the duty to
interpret laws in a manner
compatible with the convention
applies to any statutory
provisions or rule of law in force
before the act, as well as those
laws coming into force thereafter.

Argument against

The main argument by the city
council and the AG was that
retrospectively applying the
ECHR Act to events that
occurred before it came into
force was contrary to basic
principles of statutory
interpretation and fairness. A
number of authorities were cited
in support, including the House
of Lords decision re McKerr
(2004), which was applied by
Laffoy J in Lelimo v The Minister
for Fustice ([2004] 2 IR 178,
summarised on this page in the
January/February 2005 issue
under the title M7L v Minister for
Fustice, Equality and Law Reform).

Argument for

The respondent’s case, supported
by the Human Rights
Commission as azzicus curiae, was
that the validity of the original
District Court decision ‘should
not inhibit or restrict the scope
of the appeal ... which is by way
of a full re-hearing, and the fact
that it is an appeal from a
decision arrived at prior to the
coming into effect of the act is
not a relevant consideration ...
The thrust of the appellant’s
case, therefore, is to the effect
that the relevant decision and the
substance of this case are to be
found in the prospective decision
of the Dublin Circuit Court and
the removal of the appellant
from her dwelling’.

HUMAN RIGHTS WATCH

Supreme Court settles ECHR date

Alma Clissmann reports on developments in relation to the practical application of the
European convention on human rights

EVICTION
NOTICE

The constitution and legislative
interpretation

Kearns J first considered whether
there was a constitutional
impediment to retrospective
application of the 2003 act. He
concluded that the act should be
interpreted as has having
prospective effect only, to
comply with the spirit of article
15.5 of the constitution and in
view of the consequences of the
act, which can give rise to
liability for damages. He also
examined legislation and
academic commentary on
statutory interpretation, which
supported the principle of non-
retrospectivity unless otherwise
provided, or clearly implied. The
council’s vested interest in the
property and the litigation would
be affected by a retrospective
interpretation. In examining the
text of the act, he found nothing
to suggest retrospective
application. Looking at the UK
Human Rights Act 1998, one
provision is retrospective; by
implication, the others are not,
which was the view taken by the
House of Lords in Wilson v First
County Trust Ltd (no 2) ([2003] 3
WLR 568). Approving Lelino v
The Minister for Fustice, Equality
and Law Reform (above) and
Hamilton v Hamilton ([1982]
IR466), he held that the ECHR
Act, 2003 had no retrospective
effect.
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Appeal in the Circuit Court
Mrs Fennell had argued that the
appeal was prospective. Kearns J
held that the Circuit Court
appeal was not a new and stand-
alone process, divorced from the
District Court proceedings,
unrelated to the past events on
which the original order had
been made. He cited authority to
the effect that it would be unjust
to the parties’ vested interests to
take account of a change in the
law occurring since the
institution of proceedings. “The
requirement to protect the
respective positions of the parties
... is all the greater in a situation
where vested rights are involved
and where the changes proposed
by the 2003 act are agreed to be
substantive rather than
procedural’. Finally, the concept
of fairness would not be served
by having two tenants in identical
positions achieve different
outcomes, if one succeeded in
deferring his appeal until after
the act’s operative date.

Effect of the ECHR Act, 2003
The Supreme Court has now
settled the question of when the
ECHR Act, 2003 applies from: 31
December 2003. The court
accepted that if the act were to
apply to the procedure under
section 62 of the Housing Act,
1966, its interpretation in
accordance with section 2 would
raise substantive issues. It now
remains to test section 62 against
the convention and to see if it
can be interpreted to ensure
respect for the convention rights
or will require a declaration of
incompatibility. Mrs Fennell has
the option of taking her case to
the ECtHR in Strasbourg. [&

Alma Clissmann is the Law
Society’s parliamentary and law
reform executive.
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Continuing professional development

From: Richard E McDonnell,
Ardee, Co Louth

believe I am reflecting the

views of a majority of our
profession when I write to
protest, if not as much at the
requirement to attend courses
and seminars, but at the
outrageous sums of money this
is costing members of the
profession in addition to the
very substantial fees we are
already obliged to pay annually
for a practising certificate.
This effectively adds thousands
of euro to the cost of
remaining in practice as a
solicitor (a status only achieved
after years and years of
education, very substantial
expenditure and three years’
apprenticeship) and ignores
entirely the only principle
which seems to have the
enthusiastic support of
politicians both here and in
Brussels, namely, competition
and the free market. In other
words, why cannot the market
be allowed to encourage
solicitors to keep themselves
up to date with the law and the
management of their practice?
Those who incompetently
manage their practices and fail
to keep up will not succeed;
those who do, will. The notion
of solicitors who may have
been managing successful
practices for years being forced

Letters

to attend courses on how to
manage their practices strikes
me as absurd. Furthermore,
what is a semi-retired or part-
time solicitor who, perhaps,
would like to do locum work
supposed to do? The huge cost
of complying with these CPD
requirements will effectively
make it uneconomic for such a
solicitor to remain in practice.
Is this fair? Is it sensible?
Further, the fact that
failure to complete 20 hours
of group study now
constitutes misconduct is
grossly unfair. It does not
follow that if a solicitor fails
to attend 20 hours of costly
group study courses, he or she
is not updating their
knowledge and skills privately
both in relation to their own
area of expertise and in
relation to changes in the
legal practice and procedure
generally. I believe it is unjust
that the Law Society should
have a mandate to regulate
precisely how its members
choose to update themselves
(and therefore the services
they may be able to offer to
their clients) and a
concomitant power to
sanction a solicitor for not
completing 20 hours (which
presumably could ultimately
lead to a solicitor being struck

off the roll).

It’s all Greek to me

From: Neville Murphy & Co,

Bray, Co Wicklow

Your practice note regarding
unnecessary special condi-

tions in contract for sale was

very timely and long overdue.

"This is not a reflection on you

but on some of our practitioners,

who either don’t understand how

to draft a contract or don’t care.
I fear your timely interven-

tion will make little difference.

I fear it is a case of denarius non

delapsus est!

I am urging the society to
reconsider this retrospective
and unilateral imposition of
draconian conditions to
already qualified solicitors’
right to practise, a right paid
for with many years of study,
substantial expenditure and
already heavily paid for every
year. If abandonment is not to
be considered, it should at
least be a requirement that the
CPD is provided for by the
society without any additional

e

& >

ke Y, E.Sx

charge — in other words, the
price of the practising
certificate annually should
include access to CPD courses
without further payment.

The legislature doesn’t seem
to pay a blind bit of notice to
what solicitors have to say about
anything, so if the CPD régime
was designed to impress them,
who cares? (And doesn’t the
Competition Authority believe
that competition will sort out

the wheat from the chaff?)

Another brick in the wall

From: Eugene O’Sullivan and
Michael Lanigan, Kilkenny
s two colleagues who also
had the privilege of
attending this unique memorial,
we would prefer if the rather
large piece of brickwork

From: Catriona Byrne, Patrick V/
Boland & Son, Newbridge, Co
Kildare

recently lodged a claim with

the Personal Injuries
Assessment Board in relation to
a defendant nightclub. The
policy of the Personal Injuries
Assessment Board is that they
do carry out companies searches
but they do not carry out
licensing searches, and it should
be perhaps pointed out to
members of the profession that
if the defendant name is
incorrect on the authorisation
that will eventually issue from
the Personal Injuries
Assessment Board and the
defendant had been incorrectly
cited, then the issuing of
proceedings against the
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removed from Auschwitz/
Birkenau be returned to its
rightful place before
considering in any depth last
issue’s essay by Robert Pierse on
Drama, death, indignity and the
lessons from Auschwitz.

defendant might be statute
barred. Members therefore need
to carry out all appropriate
searches when lodging a claim
with the Personal Injuries
Assessment Board to satisfy
themselves that they have indeed
named the correct defendant.
Incidentally, if a person makes
an application on their own
behalf, they will have to carry
out a licensing search, as PIAB
will not be held responsible in
circumstances where defendants
are incorrectly named.

In the instant case, we are
going to indicate that we will
carry out a search but will
require PTAB to provide us with
the District Court fee in respect
of same, although we can guess
the response we will get.



AL, D

When it’s enacted, the Intoxicating Liquor Bill will have

far-reaching implications for various licence holders in the

state. Constance Cassidy gets the round in

0p) L
- Intoxicating
_~  Liquor Bill,
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o e Proposed
changes to

— licensing law
~—— e Practice and
<§E procedure

he stated purpose of the Intoxicating
Liquor Bill is to streamline and modernise
the liquor licensing laws, and it will repeal
the Licensing Acts, 1833-2004. Among the
proposed reforms are the creation of the
much talked-about café bar licence and provisions
for a uniform District Court procedure that would
apply to all applications for on- and off-licences.

The bill does not propose any significant changes
in opening hours. There is no requirement to open a
licensed premises during permitted hours and
licensees may open and close their premises at any
time they wish, as long as it is within permitted
hours. However, the licensee must trade during the
year or an objection may be made to the licence’s
renewal on the grounds that licensed business has
not been carried on in the premises.

Trading (that is, business other than the sale of
intoxicating liquor) can take place at any time in an
off-licence, but is prohibited in a public house
between closing time (that is, ordinary closing hours
or the expiry of a nightclub permit or special
exemption order) and 7am the following morning.
The holding of a licence by a nominee of the
licensee is no longer permitted and the rateable
valuation requirement that exists in respect of certain
licences is to be discontinued.

With regard to the renewal or granting of a
licence, the applicant’s knowledge of the licensing
laws may be taken into account by the court. The
minister is entitled to make regulations determining
what fee applies in respect of the issue or renewal of
a licence. It is unclear as to whether this fee is to be
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related to turnover, as is presently the case. A tax
clearance certificate must be available to the applicant
before he makes an application.

New licence applications

All applications for new retail licences must be made
in the District Court. The Circuit Court is now a
court of appeal only. This applies to pub, restaurant,
café bar, hotel, holiday camp, guesthouse, theatre and
off-sales licences. The applicant must present a tax
clearance certificate to the court at the time of making
the application for the certificate and thereafter to the
Revenue Commissioners when applying for the
licence.

The character and fitness of company directors in
the case of an application by a company for a licence
may be taken into account by the court. A change in
control of a company will result in the company
making an application for a new licence (not even a
transfer for one). In granting a new licence, permit or
exemption order, the court can specify whatever
conditions relating to security as it feels are
appropriate.

Renewal of a licence

An applicant for renewal of a licence will have to
notify the gardaf as well as the fire authority at least
one month in advance of the annual licensing sessions.
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NEW LICENCES

Café bar licence

This licence is to be granted in respect of a premises that is used or intended to
be used as a café bar for the purpose of supplying refreshment, including hot food
and non-alcoholic beverages, to customers for consumption on the premises only.
The premises cannot exceed 130 square metres in area. It authorises the supply
and consumption of intoxicating liquor on the premises when hot food and non-
alcoholic beverages are also for sale there. There is no requirement that the
intoxicating liquor be consumed in conjunction with a meal or as an ancillary to a
substantial meal, which is the requirement in the case of a restaurant licence. A
local authority may adopt a resolution restricting the grant of such licences in its
area. The declaratory procedure applies. The holder of a café bar licence is not
entitled to apply for special exemption orders. Unlike pub licences, an applicant for
a café bar licence does not need to extinguish a publican’s licence.

Guesthouse licence

This licence issues to a premises that is registered in the register of guesthouses
maintained by Failte Ireland. It entitles the applicant to supply alcohol, for
consumption on the premises to people residing on the premises, as an ancillary
to a substantial meal. The declaratory jurisdiction applies and the holder can apply
for a special exemption order. Unlike a restaurant, holiday camp or hotel, the
licensee cannot supply or sell intoxicating liquor to residents other than during
permitted hours.

Caterer’s licence

A caterer’s licence requires a court certificate: it is personal to the applicant and
will be applied for by organisations whose principal business is the provision of
catering services for reward. A court application is required.

Distance sales licence

This enables the holder to sell alcohol on-line. It requires a court application
involving the usual notification and service upon the District Court clerk and Garda
Siochéana.

Manufacturer’s licence
The five separate manufacturer’s licences are to be replaced by a single producer’s
licence and no court certificate will be necessary.

Wholesaler’s licence

The four single wholesaler’s licences have been replaced by a single wholesale
licence and no court application will be necessary (a beer wholesaler’s licence
currently requires an application to court).

The requirement to notify the fire authority does not
apply to an off-licence. It now appears that an
application to the Revenue Commissioners to renew a
licence can be made within a period of two years from
the date of its lapse.

Special exemption orders

In granting a special exemption order or nightclub
permit, the District Court must take account of
whether or not the appropriate local authority has
passed a resolution concerning such exemptions or
permits in the locality.

Ad interim transfer

It is not now possible (save in exceptional circum-
stances) to apply for an ad interim transfer of a licence.
The proposed purchaser will have to apply for a new
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licence in advance of purchase and could be refused

where there is a successful objection. This may have
the effect of countermanding all auctions of licensed
premises and perhaps sterilising the licensed premises
in the event of a successful objection.

Objections

A court will not entertain an objection to the grant of
any of the above licences based on the adequacy or
sufficiency of existing licensed premises in the locality.
But a new ground of objection to any of the above
licences is that its grant will result in an undue risk of
either public nuisance or of a threat to public order or
safety. The requirement to prove inadequacy no
longer applies.

Declaratory jurisdiction

The declaratory jurisdiction applies in respect of
public house, restaurant, café bar, hotel, holiday camp,
guesthouse, theatre and off-sale licences. In an
application for a declaratory order, the applicant must
prove that both planning permission and a fire safety
certificate have been obtained.

Public house licence
This licence authorises the sale for consumption on
and/or off the premises specified in the licence. The
retail sale on and/or off the premises is only permitted
in the case of a public house licence and a holiday
camp licence.

An applicant for a new pub licence must still
extinguish another such licence, except where the
premises are being extended or revived or either



destroyed by fire or demolished by the local authority
(see Liquor Bill for exceptions). However, provision
does not appear to have been made for the grant of a
new licence in respect of reduced licensed premises
and premises that have been demolished (other than
by the local authority).

The holder of a pub licence may apply for a yearly
nightclub permit (which operates to authorise the sale
of alcohol no later than 2.30am) where the court is
satisfied that the premises are structurally adapted for
use as a nightclub and have a public dancing licence.
This permit is valid up until the next annual licensing
sessions. The holder of a pub licence can also apply
for a special exemption order (authorising the sale of
alcohol no later than 2.30am) in respect of a special
occasion (which includes dancing, once the premises
has the benefit of a public dancing licence). So the
pub that does not have the benefit of a nightclub
permit can also apply for a special exemption order.

Theatre licence

An applicant for a theatre licence must now apply to
the District Court for a certificate entitling him to
such a licence. Previously, the application was made
directly to the Revenue Commissioners and no court
application was involved. The applicant only had to
be in possession of the District Court music and
singing licence.

A theatre licence will only be granted in respect of
premises that are structurally adapted and bona fide
used or intended to be used for the purpose of staging
performances of the arts, within the meaning of the
Arts Act, 2003, to which members of the public are
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admitted on payment or by invitation. The premises
must contain seating for people admitted to the
performance and they must be covered by a public
liability insurance policy. The licence authorises the
supply and consumption of alcohol on the premises
for the period starting one hour before the
performance (but not before 10.30am) and ending
one hour after the performance (but not later than 12
midnight). The supply and consumption of
intoxicating liquor during a performance is not
permitted.

The holder of a theatre licence can apply for a
special exemption order until 2.30am. The old
provisions permitting the grant of a licence for a place
of public entertainment are to be repealed. There is
no saving provision in relation to theatres or places of
public entertainment that presently have the benefit
of such licences. As in the case of on-licences, the
declaratory procedure applies in respect of a theatre
licence.

Restaurants

The special restaurant licence and restaurant
certificate are to be abolished. Instead, there will be a
restaurant licence and a restaurant permit.

Restaurant licence. This authorises the supply
and consumption of wine, spirits and beer in the
waiting area or the dining area of the premises as an
ancillary to a substantial meal. Alcohol may be served
while the patron is considering the menu and there is
no requirement that the alcohol must be consumed
before, during or within 30 minutes of completing a
meal. The alcohol does not have to be paid for at the
same time as the meal. The premises can operate
other businesses, such as accommodation or the
provision of services to the tourist market, both
before and after permitted hours. The applicant does
not have to prove that the premises is up and running
as a restaurant prior to making the court application
and can apply in advance for a declaratory order. The
holder of a restaurant licence can also apply for
special exemption orders.

Restaurant permit. A restaurant permit is granted
to the holder of a public house licence. As in the case
of a hotel and a holiday camp, the licensee with such a
permit can supply or sell alcohol to a resident at any
time (subject to exceptions). The holder of a
restaurant permit can sell alcohol on his licensed
premises one hour after normal closing times, but
only where it is consumed by the patron as an
ancillary to a substantial meal. An application for a
restaurant permit does not have to be advertised but
must be notified to the gardai and the fire authority,
and the permit is valid until the next annual licensing
court. The declaratory procedure applies here.

Hotels

A completely new form of licence, a hotel licence, is
to be created. In a country area, the premises must
contain at least ten bedrooms set aside and used
exclusively for the accommodation of guests. In a
county borough, it must contain 15 such bedrooms

11
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and the premises must be registered in the register of
hotels maintained by Fiilte Ireland under the Zourist
Traffic Acts. The licence authorises the supply of
intoxicating liquor for consumption and the
consumption of intoxicating liquor on the premises,
including in any bar on the premises. The supply of
alcohol for consumption off the premises does not
appear to be permitted. Drink can be served to
residents at any time. Drink can be served to ordinary
patrons for up to an hour after the expiry of ordinary
permitted hours, in conjunction with the service of a
meal.

There is no need to extinguish a licence in order to
have public bar facilities in a hotel. Bord Fiilte
registration is still necessary in the case of an existing
hotel and the declaratory procedure applies. The
holder of a hotel licence can also apply for special
exemption orders.

Off-licences
In place of the wine, spirit and beer off-licence, there
is to be one off-licence, referred to as an ‘off-sale
licence’. This authorises the sale by retail of
intoxicating liquor for consumption off the premises
only. A wine off-sale licence is also proposed, and it
authorises the sale by retail of wine, intermediate
beverages and other fermented beverages (excluding
cider) for consumption off the premises only.

An applicant for both these licences must apply to

the District Court for the appropriate court certificate.

Late night premises

A nightclub can only be operated by the holder of a
pub licence. An intending applicant for a pub licence
or the holder of an existing pub licence can apply for a
nightclub permit. He must satisfy both publication
and site notice requirements and the court must be
satisfied that the premises are structurally adapted for
use as a night club and have a public dance hall
licence. This permit expires at the annual licensing
sessions.

Such premises, once they have the benefit of the
permit, do not need to apply for monthly or two-
monthly special exemption orders: there are stringent
planning or building regulation requirements. It is not
possible for the holder of any other licence (such as a
hotel, restaurant or theatre) to apply for a nightclub
permit. These premises will apply for special
exemption orders.

Premises that currently operate as nightclubs with
the benefit of a wine licence (which authorises the sale
of wine, and beer in certain circumstances) will not be
eligible to apply for either a nightclub permit or a
special exemption order. This is because there is no
reference whatever to ‘wine on-licence’ in the
proposed legislation. This will obviously have major
consequences for nightclubs, such as those on the
Leeson Street strip, which will probably now have to
apply for publicans’ licences together with a dance
licence and nightclub permit. There are no saving
provisions contained in the proposed bill with respect
to premises that currently have the benefit of a wine

‘This will
present an
enormous
challenge to
our already
overworked
District
Courts,
especially in
the case of
objection’
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retailer’s on-licence. The holder of any licence
applying for either a nightclub permit or a special
exemption order must prove that his premises have
the benefit of a public dancing licence.

Practice and procedure

Applications for the grant (and renewal where there is
an objection) of certificates for licences are to be
made in the District Court. The declaratory
procedure applies. A detailed notice — specifying the
name and address of the applicant, and, if the
applicant is a partnership or a company, the name and
address of each of the partners or directors — must be
served on the gardaf and the fire authority at least a
month before the making of the application in two
newspapers circulating in the locality. Other
requirements are that the address of the applicant, the
type of licence and the date of the hearing should be
displayed in a site notice 14 days before the hearing; a
tax clearance certificate must be obtained in advance
of the hearing; and proof of planning permission and
building regulations is needed at both declaratory and
certificate stage.

The plans and maps to be presented grounding
each application for a court licence, permit or
exemption must meet certain specifications and scales
as set out in the proposed bill.

Once the court grants a certificate, it must be
presented to the Revenue Commissioners within a
month of its grant. A month can often lapse between
the grant of a certificate and its issue, particularly in
busy districts. The court can extend the period during
which the certificate may be presented up to six
months from the date of its grant.

The details required in the notices for the various
applications, in particular where a company makes an
application, appear excessive in that the name and
address of every director of the company must be
advertised.

There are new procedures governing (a) the sale or
assignment of a licensed premises during the
pendancy of the licensing year, and (b) an application
for a new licence upon change of control of a
company. Where a licensed premises is purchased, the
licence will not now follow the premises. Similarly,
where a licensed company is purchased by a third
party, the purchaser must apply to the court for a new
licence. In each case, necessary details of the applicant
must be published in two newspapers circulating in
the locality at least 14 days prior to the date of the
hearing.

This will present an enormous challenge to our
already overworked District Courts, especially in the
case of objection. A ground of objection, in addition
to the character or fitness of the applicant, is that the
grant of the licence would cause an undue risk of
either public nuisance or a threat to public order or
safety. These onerous provisions may have the effect
of stopping public auctions of licensed premises.

Constance Cassidy is a senior counsel and author of
Cassidy on the Licensing Acts (Thomson Round Hall).
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Money laundering

Shadow

Recent legislation means that solicitors will be directly
involved in combating terrorist financing as well as
money laundering. Max Barrett investigates

lleged terrorist links to money

e Criminal
Justice Act,
1994
Criminal
Justice in February.

(Terrorist No reasonable person would object to the
Offences) Act, adoption of legislation designed to prevent money

laundering have been much in the news
since the Northern Bank robbery last
December and the discovery in Cork

of large numbers of sterling banknotes

2005 laundering or terrorist financing. However, such
Amendments legislation, though broadly laudable, could perhaps
to existing be argued to represent an incursion on the integrity
régime of the solicitor/client relationship.

Practising solicitors were brought within the

)
—
=
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o
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anti-money laundering régime on 15 September
2003 (through the Criminal Justice Act, 1994
(section 32) regulations 2003). Technically, this was
done by prescribing them as ‘designated bodies’ for

FINANCING TERRORISM

Central to the 2005 act is the new offence of financing terrorism.

Under section 13 of the act, a person is now guilty of an offence if, in or
outside Ireland, that person — by any means, directly or indirectly — unlawfully and
wilfully provides, collects or receives funds intending that they be used or knowing
that they will be used in whole or in part to carry out:

a) Certain defined terrorism-related offences, or

b) An act that does not come within (a) and which ‘is intended to cause death or
serious bodily injury to a civilian or to any other person not taking an active
part in the hostilities in a situation of armed conflict, and ... the purpose of

which is, by its nature or context, to intimidate a population or to compel a

government or an international organisation to do or abstain from doing any

act’.

Also under section 13, a person is guilty of an offence if that person, by any

means, directly or indirectly, unlawfully and willfully provides, collects or receives

funds intending that they be used or knowing that they will be used, in whole or in

part:

e For the benefit or purposes of a ‘terrorist group’ (a defined term), or

e To carry out an act that does not come within (a) or (b) above but which
constitutes an offence under section 6 of the 2005 act (section 6 defines
numerous terrorist offences).
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the purposes of the Criminal Fustice Act, 1994, as
amended, whenever they engage in any of the
activities set out in article 2a(5) of the First money-
lnundering directive, as amended.

The responsibilities of all designated bodies,
including solicitors, have recently been added to
by the Criminal Fustice (Terrorist Offences) Act, 2005.
This became law on 8 March and created a new
offence of financing terrorism. It also provides for
the making of confiscation orders where a person
is convicted of financing terrorism. However, of
the greatest immediate interest to practising
solicitors are the amendments that the 2005 act
makes to sections 32, 57 and 58 of the 1994 act.

Identity parade

Since 2003, every practising solicitor (being a
designated body) has been required, in relation to
the carrying on of his or her business, to adopt
measures to prevent and detect the commission of
an offence under section 31 of the 1994 act (the
provision that created the offence of money
laundering).

Section 32(a) of the 2005 act amends the 1994
act in this regard, providing that, in the future,
each designated body (including solicitors) will be
required, again in relation to the carrying on of
that designated body’s business, to adopt measures
to prevent and detect the commission of both an
offence under section 31 of the 1994 act and also
an offence of financing terrorism.

Such measures, by virtue of section 32(b) of the
1994 act, include training employees ‘for the
purpose of enabling them to identify transactions
which may relate to the commission of an offence
under section 31 of [the 1994 act] or an offence of
financing terrorism, and the giving of instructions
to them on how [to] proceed once [they have]
identified such a transaction’ (emphasis added).

Sections 32(a) and (b) of the 2005 act represent
a significant addition to the existing obligations of
all designated bodies, including solicitors. The
offence of financing terrorism is not just a new
criminal offence. It is also a very different offence
from money laundering. Money laundering
involves doing certain acts in relation to the
proceeds of criminal conduct (in effect, ‘dirty
money’). Financing terrorism typically involves
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TRIP TO TIP

Section 58 of the 1994 act, the provision that
creates the offence of ‘tipping off’, has also been
amended by the 2005 act. A person will now
commit the offence of ‘tipping off” where, knowing
or suspecting that a report has been made under
section 57(1) or 57(2) of the 1994 act, such
person makes a disclosure likely to prejudice any
investigation arising from such a report into
whether an offence under section 31 or 32 of the
1994 act or an offence of financing terrorism has
been committed.

doing certain acts in relation to what might be
described as ‘clean money’, that is, money that is
not the proceeds of criminal conduct. (A ‘typical’
offence of financing terrorism would involve
making a donation, usually a small donation, of
‘clean money’ to a charity that is a front for a
terrorist group.)

Because of the difference in focus between the
two offences, the measures taken by solicitors and
other designated bodies to prevent and detect the
commission of, respectively, a money-laundering
offence and the offence of financing terrorism are
likely to be quite different.

In recognition of the additional responsibilities
that section 32 of the 2005 act creates for all
designated bodies, section 2 of the act provides that
the amendments made by section 32 to the 1994
act shall not come into operation until four months
after the passing of the 2005 act, that is, until 8
July 2005.

Section 57(1) of the 1994 act requires each
practising solicitor and his or her employees to
report to the Garda Siochdna and the Revenue
Commissioners any suspected breaches of sections
31 or 32 of the 1994 act done in relation to the
business of the solicitor. Within many firms of
solicitors, reports are likely to be made in the first
instance to a money-laundering reporting officer
(MLRO) and thereafter, where merited, to the
gardai and the Revenue. Failure to make a report
under section 57, where merited, is a criminal
offence.

Section 36(a) of the 2005 act amends this
reporting obligation for solicitors and other
designated bodies. Oddly, it does so with
immediate effect, that is, from 8 March 2005, even
though the enhanced identification and training
obligations for solicitors and other designated
bodies only take effect from 8 July 2005.

Under section 36(a), every practising solicitor
(and each of his or her employees) must now make
a report under section 57 where he or she suspects
that an offence under section 31 or 32 of the 1994

Money laundering

act or an offence of financing terrorism has been or
is being committed in relation to the business of
that solicitor. It remains the case that any such
report may be made in the first instance to an in-
house MLRO.

It is important to note that solicitors, in
common with certain other professionals
(accountants, auditors and tax advisors), continue
to enjoy modified reporting obligations under
section 57 of the 1994 act. Thus, where a reporting
obligation would typically arise for another
designated body, it will not arise for a practising
solicitor (or an accountant, auditor or tax advisor)
‘insofar as he or she receives or obtains
information from or relating to a client ... (a) in the
course of ascertaining the legal position for that
client ... (b) when performing the task of defending
or representing that client in or concerning judicial
proceedings, or (c) when advising that client in
relation to instituting or avoiding proceedings’.

Section 36(b) of the 2005 act changes the
previously-existing reporting obligations of the
Law Society.

Under section 57(2) of the 1994 act, the Law
Society, as a supervisory body, was obliged to make
a report to the gardaf and the Revenue where it
considered a solicitor to be committing or to have
committed an offence under section 31 or 32 of the
1994 act.

Section 36(b) of the 2005 act amends this
obligation so that the Law Society is now obliged
to make such a report where it considers a solicitor
to be committing or to have committed either an
offence under section 31 or 32 of the 1994 act or
an offence of financing terrorism.

Although most people would regard the adoption
of legislation designed to prevent money
laundering and terrorist financing as legitimate and
laudable, the policy objectives of such legislation
must be balanced against the competing policy
objective that when clients approach their
solicitors, they should be able to speak freely and
frankly, believing their solicitor to be their agent
and not also an agent of the state.

The 1994 act, the 2005 act and related statutory
instruments implicitly acknowledge the legitimacy
of this latter objective. They carve out a special
position for solicitors in the anti-money-
laundering/anti-terrorist financing régimes by
limiting the instances in which solicitors are
deemed to act as designated bodies and limiting
also the reporting obligations of solicitors. Even so,
it is perhaps open to question whether the right
balance has been struck in this regard. [

Max Barrett is a solicitor working as a legal advisor to
the Bank of Ireland. The views expressed in this article
are entirely personal.
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Legal profession

BENEF

Remuneration isn’t all about salary. Sometimes the package of benefits can help a candidate

to decide whether or not to take up a job. Sara Randall discusses the results of a recent

survey of the kind of benefits that solicitors receive
his benefits survey is compiled from the Not unsurprisingly, those lawyers working in-
information collected from candidates house, especially in financial services, secured more

registered with the Legal Panel and from benefits that added real monetary value to their
information on questionnaires distributed ~ overall package.

to solicitors through the Law Society The survey focused only on benefits rather than
Guazette. We focused on all aspects of the package base salary, as information in this area can be
that solicitors receive other than their base salary. misleading and can vary from solicitor to solicitor

depending on the type of work carried out,
experience, background and on the average number
of hours worked. Lawyers often highly value the
benefits offered by a firm, not just in terms of their
contribution to the overall worth of the package but
also because of the difference these benefits can
make to their work-life balance.

The benefits survey covers newly-qualified
solicitors to senior associate level for private practice,
because at partner level the information received was
too broad to comment on. Under the in-house
section, we refer to solicitors from newly-qualified to
general counsel level working for commercial
organisations rather than in the public sector.

We broke the questionnaire down into particular
areas, focusing on bonuses, pensions, company cars,
share schemes, gym fees, professional subscriptions
and holidays.

Solicitors in private practice
Typically, solicitors in private practice receive fewer
benefits than those who work in-house. Bonuses
paid by private practices vary considerably from firm
to firm. Bonuses paid by all the respondent firms
depended on the annual revenue generated by each
individual. Those solicitors who hit or exceed their
fee targets can typically expect to receive a higher
percentage. Solicitors surveyed from private practice
were less forthcoming about the percentage that
they receive than those working in-house.

Typically, those working in the top five firms
receive between 15% and 25% of their salary as an
annual bonus. This is also true for some of the larger
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firms (those with between 100 and 200 staff). In the
majority of firms, solicitors receive between 10-15%
of salary as an annual bonus. Some 25% of solicitors
surveyed did not receive any bonus.

Pensions. One of the key areas that solicitors
consider important to their benefits package is a
pension. Since new legislation was introduced
obliging employers to give employees access to a
pension scheme, there has been an increase in
uptake of this benefit by solicitors, even where the
employer doesn’t contribute.

Most private practice firms do not provide any
type of contributory pension. However, in some of

Legal profession

the big five firms and several of the larger ones
(employing between 100 and 200 staff), solicitors can
avail of a defined contribution pension (usually after
one or two years’ service). Contributions from the
employer average 5% of salary. Most solicitors
surveyed have personal pension plans paid for by
themselves.

Healthcare. Most solicitors do not receive a
healthcare plan paid for by their employer, although
some of the bigger firms participate in a group
scheme whereby their employees can avail of a 10%
discount from the insurance company.

Gym membership. The survey found that most
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Legal profession

of the bigger firms provide either access to a gym or
a subsidy for one. The majority of firms in Ireland
do not provide any subsidy towards a gym pass.

Professional subscriptions. Typically, the bigger
firms pay for membership of the Law Society and
one other professional subscription. Most other
firms also pay for Law Society membership but,
surprisingly, we found that 25% of solicitors had to
pay for their own subscription to the Law Society.

Holidays. The survey found that about 85% of
solicitors receive only their statutory amount of 20
days’ holidays. Those working in the larger firms
typically get between 23 and 25 days’ holidays.
Around 10% of solicitors receive 22 to 23 days’
holidays.

In-house solicitors

Opverall, lawyers who work in-house receive more
benefits than their counterparts in private practice.
These benefits can often add from €10,000 to
€15,000 in value to a solicitor’s overall package
(excluding the bonus). This can come in the form of
a car or car allowance, a contributory pension, gym
membership, healthcare and share schemes.

Bonuses. The majority of in-house solicitors
receive an annual bonus, typically 15-25%. The
survey found that lawyers with more than ten years’
post-qualification experience in a senior role as
general or corporate counsel, who are managing a
team, generally receive between 25% and 30% of
their salary as a bonus. Usually, the percentage of
bonus received depends on both personal and
company performance.

Car allowance. About 50% of in-house solicitors
receive a car or car allowance. Due to the change in
tax laws and cars coming under the benefit-in-kind
legislation, most employees choose to take the car
allowance. Some 5% of solicitors choose to take the
company car rather than the allowance. The more
senior the position, the more likely it is to have
access to a car or car allowance, as it is seen as a
senior management perk. Typically, car allowances
range from €5,000 to €12,000.
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Pensions. 98% of solicitors working in-house
receive a defined contribution or defined benefit
pension from their employer. Of the lawyers
surveyed, 80% belonged to a defined contribution
scheme, where the employer contributes on average
10-15%. This was slightly higher for those working
in financial services, where the average was 15-18%.

As expected, defined benefit schemes are
becoming rare. Where they do exist, the average
employee’s contribution is 3% of salary.

Healthcare. All of the in-house solicitors that we
surveyed received paid healthcare as a benefit. Most
companies pay into a healthcare plan for employees
to the level of VHI plan B, although for the more
senior lawyers VHI plan C or BUPA’s Healthcare
manager is paid.

Gym membership. 60% of solicitors working in-
house receive a subsidy for membership of a gym or
the employer has its own on-site facility. Typically,
the amount given to this benefit is between €400
and €600 a year.

Professional subscriptions. All of the lawyers we
surveyed had at least one professional membership
subscription paid for by their employer. A few
companies also paid for an additional society
membership, such as the New York bar.

Share schemes. We found that 90% of solicitors
working for quoted plcs were able to avail of a
discounted share scheme, which added to their
overall package.

Holidays. All of the lawyers we surveyed working
in-house were able to take at least 25 days’ holidays.
20% of solicitors received 26 to 27 days. We also
found that some of those lawyers working for the
bigger multinationals or financial services companies
could avail of up to two days’ extra holidays under
the American system of ‘duvet days’ or by buying
them from a flexible benefits package.

In conclusion, we can see that in private practice
the bigger firms provide better benefits than the
smaller firms, but this is counteracted by long and
unpredictable hours. Many of the leading Dublin
firms are currently reviewing the packages that they
offer to make sure they are competitive. In the UK,
most of the ‘magic circle’ firms offer benefits such as
healthcare and pensions. In order to attract Irish
talent back to this country, firms need to offer
competitive benefits packages, even if they can’t
match London salaries.

In-house solicitors definitely receive more benefits
that add to their overall package, which can
counteract the often-lower salaries. Lawyers working
in financial services are often better off than their
counterparts in other industries, as they receive better
pension deals, mortgage subsidies and other benefits.

Generally, though, there is more of a focus from
solicitors on the type of benefits they receive rather
then just on base salary, and on how to achieve that
elusive work-life balance. &

Sara Randall is an executive consultant with the Legal
Panel recruitment agency.



Child law

Creche test

DUMMIES

The lack of proper regulation of childcare is clear from a number of recent court cases.
Geoffrey Shannon looks at the largely unregulated activity of childminding

ignificant social change has altered the
nature of the family in Ireland. Factors
such as equal opportunities for men and
women and growing economic demands
have created an environment where both

parents pursue careers in paid employment. This has
resulted in an increasing demand for childcare
services, as more and more young children spend at
least part of the day with a childcarer. This may
occur in a private pre-school, nursery, créche or

daycare services, whether in the childcarer’s or the
child’s home.

At present, childcare services are delivered by
private childcare providers, community créches and
relatives. The lack of childcare places has been the
focus of much recent debate. Government
estimates indicate a need for 220,000 childcare
places, revealing the true extent of the current
childcare crisis. Significantly, the growth in
childcare services has not been matched by
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STATUTORY CONTROL

Part VII of the Child Care Act, 1991 was the first attempt to regulate childcare
services in Ireland. The services covered include pre-school, playgroup, day
nursery, créche and daycare services catering for pre-school children. Part VII
does not apply where care of pre-school children is undertaken by relatives, or
where the person taking care of the pre-school children of one family does so in
the caretaker’s home, or where a person is taking care of not more than three
pre-school children of different families. This exclusion leaves a significant number
of children being cared for in environments exempted from regulation and cannot
be said to protect the welfare of children.

Section 50 of the Child Care Act, 1991 facilitated the introduction of the Child
care (pre-school) regulations 1996 and Child care (pre-school services)
(amendment) regulations 1997. These regulations are concerned mainly with
safeguarding safety, health and welfare in the physical environment in which the
children are cared for. They prescribe required safety standards. In particular, the
regulations address the use of fire retardant materials, the need for a suitably
equipped first-aid box, and the arrangements required to summon medical
assistance in an emergency. The regulations also require children attending
childcare services to have books, toys, games and other materials suitable to
their age and development.

sufficient statutory regulation, which was
recognised by the Department of Health and
Children Review Group, established in February
2002 to make recommendations on reform of the
law in the childcare area. The present legal
responsibilities of childcarers can be found in the
common law and primarily in part VII of the Child
Care Act, 1991 and the regulations implemented
under it (see panels). The emphasis in the
regulations is very much on health and safety issues.
They do not, as such, ensure quality of care.

Indeed, there is no specific requirement that staff
have special professional training.

Registration of carers

Those operating pre-school and childcare services
are required to notify the relevant health service
executive of their existence in the prescribed manner
in accordance with section 51 of the Child Care Act,
1991. In giving notice, they must state their
qualification, the body awarding that qualification
and other relevant experience with children.
Significantly, there is no reference in the regulations
to the qualifications required by persons supervising
pre-school children, save for article 7, which
stipulates that there be a sufficient number of
competent adults supervising the children at all
times. The health service executive is required to
supervise childcare services, once notified, by visiting
and inspecting the premises where the service is
being provided. Section 55 gives inspectors wide-
ranging powers of inspection, which are augmented
by criminal sanction.

The current legislative framework is limited in its
effectiveness, requiring notification rather than a
register of approved pre-school services. It needs to
be considerably strengthened. A health service
executive in Ireland, for example, would not be liable
for any harm resulting to a child in a pre-school
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service that had been notified to the health service
executive. This can be contrasted with other
jurisdictions, such as England, where the local
authorities can be held accountable through the
registration process.

In the case of T (@ minor) v Surrey County Council
and Others ([1994] 4 All ER 577), for example, a local
authority was held liable for negligent misstatement
due to an officer of the authority advising T’ mother
that there was no reason why a child should not be
placed in the particular childminder’s care when the
local authority knew, or ought to have known, that
there was a significant risk in placing a child in the
care of that person. The risk derived from the fact
that another child had recently suffered a serious and
unexplained injury while in the childminder’s care.
The court concluded that the local authority officer
was a professional with specialist knowledge and
responsibility who knew, or ought to have
appreciated, that what he said related directly to the
safety of the child and would be relied upon by T’
mother. (See also the English Care Standards Act
2000, operative since September 2001, under which
the Office for Standards in Education has assumed
responsibility from local authorities for the
registration, regulation and inspection of childcare
providers.)

The House of Lords adopted a general approach
in Sutton London Borough Council v Davis ([1995] 1 All
ER 53) when considering the local authority’s refusal
to register the applicant because of its policy that
childcarers undertake not to use corporal
punishment on children in their care. Although it
was lawful for the local authority to adopt a policy
obliging childcarers to undertake not to smack a
child, this did not require the local authority to
adopt it as a blanket policy when assessing the
suitability of childcarers to be registered. The House
of Lords held that the totality of the evidence
needed to be considered.

The considerable growth in the area of childcare
has not been matched by the development of a
framework to monitor the carer and safeguard
against neglect of the child. The current powers of
health service executive should be extended to allow
registering and inspection of all childcare to provide
a form of quality control. As Scott Baker J stated in
T (a minor) v Surrey County Council and Others:
‘registration of a childminder by a local authority
will necessarily be seen by parents looking for a
minder as a hallmark or stamp of approval,
something that can be relied on ... What we have
here is the local authority required by statute to act
as a licensing authority’.

Competent carers

There is a lack of guidance in the Child Care Act,
1991 and its associated regulations as to what is a
competent childcarer. The legislative focus has been
on the physical environment and not on critical
issues such as the competence of a childcarer. What
constitutes a competent childcarer ought to be



addressed in legislation so as to protect children and

reassure parents that the childcare services provided

are to an acceptable standard. Any legislative reform

might follow the comprehensive guidelines issued by

the Department of Health in England. The

following factors should be considered when

assessing a childcarer:

¢ Previous experience

® Qualifications and training in a relevant field

¢ Physical health

® Mental stability, and

* Known involvement in cases involving the abuse
or neglect of children.

COMMON LAW DUTY

The common law has long imposed a duty on those
having care of children. Under the general law of
criminal or tort liability, a person who has the care
of a child may be held liable where a child is
assaulted, ill-treated, neglected, abandoned, or
exposed in a manner likely to cause unnecessary
suffering or injury to health. The person who has
care of the child stands in loco parentis, albeit
temporarily. This provides the carer with the powers
of a parent so far as is reasonably necessary for
the discharge of his or her duties.

The duty imposed on a carer by the common law
may be enlarged where the childcare is both regular
and lengthy in duration. In general, a person who
has temporary care of a child has no powers
relating to the education or medical treatment of
the child. However, there may be a duty to avail of
medical treatment, such as giving consent to
medical treatment where the child does not have
the capacity to give consent, when an emergency
arises requiring immediate action to save the life of
the child.

Child law

In determining the competence of a childcarer, the
most important issue should be the general overall
quality of care rather than reliance on each of the
above individual factors.

Cost of care

The cost of childcare in Ireland is exorbitant
when seen in the context of childcare costs in
other EU member states. It imposes as great a
burden as the high taxation rates in the 1980s. In
early March, a report by the Forum on the
Workplace of the Future indicated that Irish
parents spend almost twice the EU average on
childcare. This is not surprising, given the fact
that public spending on families in Ireland is
lower than most other EU member states. A
recent report by the OECD puts Ireland’s
spending at 1.6% of gross domestic product
(GDP) as compared with a spend of 3.8% of GDP
in Denmark. The cost of childcare must now be
addressed. One possible solution is to link tax
benefits to the use of childcare. Such an approach
would facilitate a proper system of statutory
regulation of childcare services.

Growth in childcare services has not been
matched by sufficient statutory regulation to
ensure that the quality of service provided is
adequate. The current law focuses on
environmental issues and safety concerns.
However, arguably, the more important areas of
quality of care and the carer’s role in assisting the
development of children have not been addressed.
An integrated legislative policy is required to
promote the interests of the child and reassure
parents that a quality service is being provided. @

Geoffirey Shannon is the Law Society’s deputy director of
education and author of the recently published Child law
(Thomson Round Hall).
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Many people
involved in
separation or
divorce
proceedings
want to find a
solution that is
fair to everyone.
Collaborative
family law could
be just the
ticket, says

Rosemary

Horgan
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Family law

he collaborative law process is a new dispute
resolution model in which each spouse
retains a solicitor to help them to negotiate
an outcome that they consider, following
independent advice, to be fair and accept-
able. Both the clients and the solicitors must agree to
work together respectfully, honestly and in good faith
to try to find a solution that both parties feel is fair and
reasonable and to which they are prepared to agree.

The approach is a problem-solving one. There must
be full and mutual disclosure of all assets. In
collaborative law, each party works towards solving
their legitimate needs rather than taking up positions
that cannot be reconciled. Each party tries to achieve a
‘win-win’ solution.

No-one may go to court, or even threaten to do so,
when they are working within the collaborative law
process. Should the process end, both solicitors are
disqualified from any further involvement in the case.
The solicitors engaged for a collaborative law
representation may never, under any circumstances, go
to court for the clients who retained them in a
contentious capacity or as witnesses to such litigation.

If a client wishes to proceed through the
collaborative law process, then both sides must sign a
legally-binding agreement to disclose all documents
and information that relate to the issues, early, fully and
voluntarily. Open and honest disclosure of assets is
essential. ‘Hide the ball’ and ‘stonewalling’ are not
permitted, and if one side perceives that this is
happening, then the process breaks down. If it becomes
clear that one party is not proceeding in good faith,
then their solicitor must withdraw from the process and
may not continue to represent the client.

Collaborative law cannot guarantee that there will be
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full and honest disclosure of all assets and income, any
more than the conventional litigation process can
guarantee that to a client. If there is any doubt about
the honesty and good faith of the party, then it may
well be that the collaborative approach will not work.
A client generally knows whether their spouse or
partner is basically honest.

Many clients say that they want a system of conflict

COLLABORATIVE LAW IN IR

Many family law solicitors have undertaken preliminary
or intermediate training in the collaborative law
process. The first training course was organised by
Muriel Walls in Dublin in April 2004. Pauline Tesler, an
American attorney who has helped to pioneer this
method in the United States and has trained groups of
lawyers in the US and Europe, came to Dublin and ran
a two-day training course. The course was overbooked
by enthusiastic family law solicitors (60 participants
from all over Ireland and some from London) who
wished to acquire new skills — even if they were a little
bit sceptical at first as to whether this ‘utopian’
method actually worked. Well, to our amazement, we
found that if we upskilled and shed adversarial
behaviours learned over the years, it could in fact work!

The US experience is that most clients prefer it.
They are less unhappy having ended their marriage
using this process. They see the process as being
more fair and respectful than the litigation process,
even where the litigation ends in settlement. Pauline
Tesler pointed out that lawsuits against attorneys
practising collaborative family law were non-existent, in
sharp contrast to the high level of professional



resolution that maintains integrity and involves
achieving not only their own goals but also finding a
way to achieve the reasonable goals of all the parties in
the family. It is often expressed by a desire to achieve
an outcome that is ‘fair’.

In a collaborative law separation or divorce, it is
only when all of the issues have been agreed that the
case is ruled in court as a consent matter. The method

ELAND

negligence litigation in traditionally-run family law
litigation. Family lawyers themselves are happier
operating collaborative family law and Pauline’s own
practice has changed completely from litigation to
collaborative family law.

The second course in Ireland was held in February
2005 at the Glucksman Gallery in University College
Cork. Pauline Tesler provided a comprehensive and
enlightening two-day training programme. The course
was organised by the Cork Collaborative Law
Committee and supported by the Southern Law
Association and the Cork Family Lawyers’ Association.
Frank Martin and Ursula Kilkelly of the law department
in UCC were very supportive and Pauline gave a lecture
to law students in the college.

The training group consisted of solicitors from Cork,
Kerry, Waterford, Wexford and Limerick and a group of
UK solicitors who missed out on training days in
London and Belfast. Unfortunately, many solicitors who
heard about the course too late were disappointed, as
the course was fully booked very quickly.

A third intermediary course is planned, so watch this
space.

Family law

relies upon the parties engaging solicitors who have
trained in the collaborative law method. It also
depends on the parties engaging joint neutral advisors
(accountants, business advisors, child psychologists).
Each party may also need a ‘coach’ or counsellor to
help them to deal with the personal dynamic of the
breakdown. They must understand the dynamic of
family dissolution and the physical and psychological
grief process that this inevitably entails.

We often find that clients come to solicitors on days
when they feel very let down, seeking immediate
drastic action. A lot of interim applications are initiated
on such days and can add to the length and ferocity of
the dispute. In a collaborative law case, the parties
must agree that they will not in fact instruct their
solicitor on these ‘down days’, but that they will try to
maintain equilibrium during negotiation sessions.

Negotiation sessions take place during four-way
meetings — the solicitors and clients all meet together
and work through an agreed agenda. The clients have
a major input into what goes on the agenda and the
solicitors control the process and the items to be dealt
with at each negotiation session. Success is built upon
in each session until an overall agreement is reached.

Problem solving is not new to family law solicitors,
but this process of achieving consensus is new and
special skills must be acquired to operate in this way. It
will only be possible to achieve a wave of collaborative
law separation or divorce settlements if enough
solicitors are trained in the method. [

Rosemary Horgan is a partner in the Cork law firm
Ronan Daly Fermyn. For further details, contact rose-
mary.horgan@rdj.ie, noeldoberty@fitzol.com or Peter
Wise at the Law Centre, 1a South Mall, Cork.
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Tax law

Increased Revenue powers:

A WARNING T

While recent Finance Acts have dramatically increased the powers of the Revenue
Commissioners, there have been no corresponding statutory safeguards introduced for the
taxpayer or his advisors. Julie Burke highlights the dangers for practitioners and their clients

(@p) he Revenue Powers Group was and his legal advisor.
|— ° Revenue established by the-then minister for The group’s report was published in February last
.  Powers Group finance in March 2003 to advise the year, and the government said that it would
6 report government on the main statutory consider its 68 recommendations and include
o * New Revenue powers available to the Revenue proposals in the Finance Act, 2005. It should be
powers in Commissioners to establish tax liabilities, including ~ pointed out that the report identified only two
Z  Finance Act investigation with a view to prosecution. One of the  additional prosecution powers for the Revenue and
Z: e Pitfalls for main issues considered by the group was ‘the that the new powers introduced by the minister in
2 solicitors appropriate balance between the need to secure the  this year’s Finance Act were not considered or
revenue of the state and the rights of the taxpayer’. recommended by the report.
There is an obvious need for the introduction of A number of new powers were given to the
appropriate statutory safeguards for the taxpayer Revenue in the Finance Act, 2005. The first of these
Disk O'Tech:
finance minister
Brian Cowen
presents the
2005 budget
26

Law Society Gazette
June 2005




Tax law

O ADVISORS

relates to ‘aiding and abetting’.

Section 142 of the Finance Act amends the
legislation that deals with criminal tax offences
(section 1078 of the Taxes Consolidation Act, 1997).
The potential effect of these provisions should be
considered seriously by any solicitor who provides
tax advice or is involved in transactions for clients
where any tax is paid or payable or where an
exemption/relief from tax is claimed.

The new section 1078(1A)(c) will make it an
offence if a person is ‘knowingly concerned in the
fraudulent evasion of tax or being knowingly concerned
in, or being reckless as to whether or not one is concerned
in, facilitating the fraudulent evasion of tax’.

Prior to this year’s Finance Act changes, section
1078 of the TCA, 1997 sets out a number of clearly-
defined offences. In each case, it is possible to clearly
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see what the actus reus is and what the mzens rea is. So
a person who knowingly furnishes incorrect
information in connection with a tax can be under
no illusion that he is committing a criminal offence.
The difficulty with the Finance Act amendments is
that they replace this certainty with a situation
where the scope of the offence may be unclear
because of a lack of definition.

For example, the concept of ‘knowingly concerned’
in the new section is undefined. For criminal law
purposes, the concept of knowledge is well known.
However, the concept of ‘knowingly concerned’ is not.
The key will be whether or not an Irish court
defines such a term so as to require some sort of
active participation by the advisor in the fraudulent
evasion or whether mere knowledge will be
sufficient. The legislation is intended to be used
against any person (being primarily financial or
professional advisors) who knowingly facilitates tax
or duty evasion, including attempted evasion.

Irish legislation more extensive

The new provision is similar to the offence of
fraudulent evasion of income tax that was introduced
in the UK some years ago. However, the Irish
legislation is more all-embracing and significantly
more extensive than its British equivalent.

The scope of the proposed provisions is of
particular concern, bearing in mind that the
Revenue Powers Group report to the minister for
finance in November 2003 did not identify any
issues or concerns about the existing legislation. It
would have been expected that serious concerns in
relation to this area would have been submitted to
the group in advance of their report to the minister.
On the other hand, the report did express the
concern at the granting of wide-ranging relatively
unfettered powers to any agency without protecting
the rights of individuals or businesses.

In light of the fact that this is new legislation that
potentially affects most solicitors in practice, it is
probably worthy of a separate article at a later date.

The new section also widens the circumstances in
which directors and other officers can be criminally
prosecuted (under section 1078(5) of the TCA, 1997)
to include their ‘recklessness’. A new definition of
recklessness has been introduced for the purposes of
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On 12 March, the minister for
finance, Brian Cowen, said:

‘I have now considered the
various recommendations and, in
this year’s Finance Bill, initiated
the first measures in a process
of reforms in the area of
Revenue powers. The measures
contained in the bill represent a
balanced package which includes
some of the recommendations of
the Revenue Powers Group. |
intend to return to some of the
remaining recommendations,
which require further
consultation and careful
consideration, for future
implementation. In this context,
the recent report of the Law
Reform Commission on a fiscal
prosecutor and a Revenue court
is also relevant’.

The following recommenda-
tions have been introduced and
came into effect with the
passing of the Finance Act on
25 March.

Publication of a tax defaulter
(section 143)

One of the measures introduced
in the Finance Act, 2005 as a
result of the Revenue Powers
Group report is the increase in
the publication limit for
settlements with tax defaulters
from €12,700 to €30,000. The
limit of €12,700 has not been

Tax law

RECOMMENDATIONS IMPLEMENTED IN THE FINANCE ACT, 2005

changed since it was first
enacted in 1983 and, if indexed
according to the consumer price
index (CPI), would be of the
order of €26,000.

The Revenue Powers Group
recommended a limit of
€50,000, while the Law Reform
Commission recommended a
limit of €25,000. The
amendment provides that the
limit be automatically revised
every five years, in line with the
CPI, to a rounded figure of the
next €1,000.

Interest on overdue tax
(section 145)

The interest rate on underpaid
tax will be reduced to a daily
simple interest rate equivalent
to 10% a year for non-fiduciary
taxes (for example, income tax
and corporation tax) while
retaining the 11.75% rate for
fiduciary taxes, which are
collected and remitted on behalf
of others, for example, VAT and
PAYE.

The Irish rate of penal
interest compares unfavourably
with its EU counterparts, most
of which have a penal rate of
interest of 6.5% a year or lower.

Section 145 also provides for
the repeal of the 2% a month
interest charge for ‘fraud and
neglect’ and the 200% tax-

geared penalty for fraud from a
current date as recommended
by the Revenue Powers Group.
However, both will remain on the
statute book for historical
‘legacy’ cases. This provision is
unlikely to have any material
effect on the amount of interest
collected by the Revenue as the
use of the tax-geared penalty of
200% was seldom, if ever, used.

Change to penalties in case of
fraud (section 141)

Prior to this Finance Act change,
the legislation provided that a
penalty in the case of negligence
would be an amount equal to
the amount of the resulting tax
undercharge (that is, 100%) and
in the case of fraud the penalty
was twice the amount of the tax
undercharge (200%).

The amendment contained
under section 141 provides that
where there is negligence or
fraud in the case of incorrect
returns, the penalty is equal to
the amount of the tax
undercharge. In other words, the
same penalties apply for either
negligence or fraud. The
abolition of the 200% tax-geared
penalty followed the
recommendation of the Revenue
Powers Group, as the 200%
penalty was seldom, if ever,
used.

Records of payments to sub-
contractors and PAYE records
(sections 138 and 139)

The new sections limit the
Revenue’s entry and search
powers in relation to PAYE and
relevant contracts tax on
payments to sub-contractors by
requiring that the Revenue cannot
now enter a private dwelling to
inspect books or records in
connection with these taxes
unless they have either the
consent of the occupier or a
District Court warrant. This is
already the position for other
taxes and the Revenue Powers
Group recommended that this
safeguard be extended to PAYE
and relevant contracts tax.

Unlike the UK, the Irish
Revenue has the right to enter
without a warrant any premises
(except one wholly used as a
dwelling-house) to seize
documents. In contrast, the
equivalent UK provisions contain a
number of safeguards in addition
to the obtaining of warrants to
search any premises of a
taxpayer. For example, certain
preconditions must be satisfied
before the Revenue’s search and
seizure powers are exercised, the
prior approval of the board of the
Inland Revenue must be obtained,
and there are time limits for
returns of seized documents.

28

extending the existing tax offence. A person will be
considered reckless for the purpose of this section if
he or she ‘is reckless as to whether or not he or she is
concerned in facilitating ... disregards a substantial risk
that he or she is so concerned, and for those purposes
“substantial risk” means a risk of such a nature and
degree that, having regard to all the circumstances and
the extent of the information available to the first-
mentioned person, its disregard by that person involves
culpability of a bigh degree’.

This definition is similar to the definition used in
section 16 of the Criminal Justice (Theft and Fraud)
Offences Act, 2001.

The power and the glory

A new power has also been granted to the Revenue
Commissioners to make it easier for them to glean
information about certain types of insurance policies
that they believe were used as investment vehicles
for untaxed funds. The new section introduced in
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this year’s Finance Act empowers an authorised
officer of the Revenue Commissioners to sample the
information (not including medical records) held by
a life assurance company in respect of classes of
policies and their policyholders. The use of this
power is subject to a Revenue Commissioner being
satisfied that there are circumstances suggesting
that a certain class of policies has been used as an
investment vehicle for untaxed funds. The
information obtained can only be used to help
make an application to a High Court judge for an
order to have wider access to the information held
by the life assurance company about that class of
policy and their policyholders.

Last November, the chairman of the Revenue
Commissioners, Frank Daly, addressed the Diil
Public Accounts Committee about the proposed
investigation into insurance policies. In summary,
he made the following points:

* Information about policyholders will be initially



requested from ten to 12 domestic insurance
companies

® The period of enquiry will date back to the early
1980s

¢ The main focus will be on single-premium
insurance policies but may be extended to
include guaranteed growth bonds, single-
premium endowment policies and unit-linked
savings products, all of which may have been
used to avoid declaring large lump sums for tax
purposes

¢ The key information that the Revenue will seek
is to verify the source of the funds used to
initiate or contribute to such policies. It will be
necessary to prove that such amounts were
funded from taxed sources

¢ The investigation is likely to follow the model
used in previous special investigations by the
Revenue, such as bogus non-resident accounts
and offshore accounts

¢ Full disclosure will afford the policyholder
reduced penalties of 10% as opposed to 100%
(for tax years from 1991) in respect of any
underpaid tax liability

® There are likely to be some people who will be
precluded from availing of the benefits associated
with making a qualifying disclosure, for example,
anyone who has already made a disclosure under
a previous special investigation such as the bogus
non-resident and offshore accounts.

In April, the Revenue announced a voluntary
disclosure scheme specifically aimed at the holders
or past holders of life assurance products that were
funded with monies that were not previously
disclosed for tax purposes. It has asked the
insurance companies to notify relevant
policyholders by letter of policy details and of the
availability of the voluntary disclosure scheme for
those who may have invested untaxed sums over
€20,000 in individual policies or in aggregate
between 1980 and 2004.

Each letter is intended to provide policy details
of product type, policy number, commencement
date, total amount invested, current status and
termination date. So any policyholders who may
wish to avail of the voluntary scheme will have the
necessary policy information to consult their
advisers.

Mature reflection

I envisage that there are likely to be significant
difficulties in relation to policies issued in the 1980s
that have now matured and where the period of
retention of records for such policies has now
expired. This is likely to prove a major exercise for
all insurance companies involved and will give rise
to significant compliance costs. Indeed, at the time
of writing, two major insurance companies have
indicated that they will not be writing to
policyholders. Unfortunately, this does not help the
policyholder who wants to avail of the voluntary

Revenue chief Frank Daly

disclosure scheme. The fact that a policyholder or

former policyholder does not receive a letter will

not alter his tax position.
The benefits received from making the

disclosure are that:

® The penalty for underpaid tax may be
substantially mitigated (100% reduced to 10%
for tax years from 1991)

® The policyholder’s name and settlement amount
will not be published by the Revenue in the
quarterly list of tax defaulters in Iris Oifigiiil

e If the disclosure is valid, the Revenue will not
seek to initiate an investigation with a view to
prosecution provided the tax, interest and
reduced penalties are paid by 22 July 2005.

Risk of criminal investigation

Policyholders currently under Revenue
investigation are precluded from making a
qualifying disclosure. They may still come forward,
but the benefits associated with making a qualifying
disclosure are not available. Clearly, there is also a
risk that an investigation with a view to criminal
investigation may begin if an inaccurate declaration
has been made in one of the earlier investigations.
Any person in this category needs to consult a tax
or legal adviser.

The main concern for any policyholder is if the
Revenue forms the view that the voluntary disclosure
made is inaccurate or incomplete. The net effect of
this is the withdrawal of all benefits available to the
individual and the risk of the information being used
in a subsequent criminal prosecution. In these
circumstances, a wider investigation into the
taxpayer’s affairs may be initiated.

In many cases, individuals may have inherited the
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Tax law

proceeds of such policies on the death of a parent or
were named as joint holders of the policy by the
parent or other relative. Where a parent funded such
policies from untaxed sources, it is likely that the
Revenue will seek to recover the underpaid tax from
those who inherited the proceeds.

There is no legal requirement for a personal
representative to make an unprompted voluntary
disclosure to the Revenue. However, insofar as the
estate is in the course of administration, the onus is
on the personal representative to ensure that all the
deceased’s proper tax liabilities are discharged and a
letter of tax clearance obtained. A personal
representative risks being personally liable for the
deceased’s debts, including tax, if he has failed to
discharge all known liabilities.

Where the estate has been fully wound up, the
position is more complicated. Professional advice
should be obtained to determine whether there is an
enforceable liability. If so, it would be prudent to
consider making a voluntary disclosure. Having first
obtained agreement or indemnity from beneficiaries,
an unprompted voluntary disclosure will
substantially reduce the risk of criminal prosecution
and will normally facilitate the minimisation of
penalties.

The minister’s commitment to review the
recommendations made by the Revenue Powers

‘There is a
need to
rebalance the
rights of
taxpayers to
ensure that
our tax system
is on a par
with those of
our fellow EU
member
states’

Group and the Law Reform Commission report in
the area of Revenue powers for inclusion in the
Finance Bill, 2006 is to be welcomed. Clearly, the
inclusion of four of the 68 recommendations of the
Revenue Powers Group report does not afford much
greater statutory protection to the taxpayer,
particularly in light of the introduction of two new
significant Revenue powers in this year’s Finance Act.

There is an obvious need for the introduction of
appropriate statutory safeguards for taxpayers. While
the current powers of the Revenue are broadly
similar to those of foreign jurisdictions, the
safeguards are virtually non-existent. It needs to be
recognised that our legislation lacks a basic
component of any developed tax system, namely,
appropriate restraints on Revenue powers. There is a
need to rebalance the rights of taxpayers to ensure
that our tax system is on a par with those of our
fellow EU member states.

This will become increasingly important in light
of the current trend for the introduction of new
powers in each Finance Act. It should be recognised
that the introduction of safeguards will not interfere
with the Revenue’s on-going investigations into fraud
in our tax system.

Fulie Burke is principal of the Dublin law firm FM
Burke, Solicitors, and editor of the Irish tax review.
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Lawyers see the ultimate test
of any new textbook in its

value as a practising tool. On
the very morning the review
copy arrived on my desk, a
thorny problem arose in a
substantial Mental Treatment Act
civil action in the High Court,
which the practitioners involved
believed was a novel point. Not
so: a quick perusal of the
relevant chapter of this work
revealed an unreported
Supreme Court authority,
dating from 2001, unknown to
the very experienced legal team
acting for the plaintiff. On this
yardstick, it would seem that Dr
O’Neill’s volume passes
comfortably.

The author brings an
unusual, rights-centred
approach to a legal text. She
correctly makes the point on the
opening page that people with
‘mental disability’ are people
first and, secondly, suffer from a
disability. Every chapter
contains in its conclusions a
reminder that legal systems
tend, whether for reasons of
paternalism or otherwise, to
regard such persons as only
capable of playing a limited role
in the case, rather than
emphasising their capacity for
participation in the process.
There is lavish reference to
international human rights law
precedent. Given the increasing
recognition of human rights,
including, of course,

Book review

Irish mental health law

Anne-Marie O’Neill. FirstLaw (2005), Merchant’s Court, Merchant’s Quay, Dublin 8.
ISBN: 1-904480-20-9. Price: €199.

incorporation of the European
convention into Irish law, this

approach is not just refreshing
but of value to practitioners.

Much care has been given to
the design of the book. The
opening chapter is typical.
Definitions, the language of
both healthcare and health law,
and the legislative history in this
field in Ireland are set out
clearly, as is the administrative
structure of mental healthcare
provision. The layout will
enable even a casual reader
easily to absorb the significance
of the legal provisions that
follow in the remainder of the
book.

The author’s impressive
research provides examples of
case law and journal articles,
statute and treaty from all over
the English-speaking world,
presented both in the ordinary
course of the text and in specific
sections offering ‘commentary’
from a comparative or
international law perspective.
Such perspective serves to
support the author’s view,
shared by this reviewer, that
Ireland lags way behind
international best practice,
particularly in the confinement
to hospital and treatment of
people suffering from mental
illness, and who are, for
whatever reason, reluctant
patients. So the questions of
involuntary detention in
hospital, duration of stay and

Irish
Mental Health Law

Arne-Marie O'Nell

treatment with medication
without informed consent are
all clearly shown to be of
another generation. This is so
even allowing for the Mental
Health Act, 2001 only slowly
being implemented by stages.

Notwithstanding this
piecemeal implementation, the
law on involuntary committal is
to change drastically over the
next 18 months or so, which
will see a new system of mental
health tribunals set up to rule
on the propriety of all new (and
existing) forced admissions to
mental hospitals. O’Neill has
catered for this change with a
chapter devoted to the tribunals
as envisaged by the new act. As
the reader may have guessed by
now, she provides a devastating
critique of the proposed
tribunals, which are in truth a
grudging and belated offering
to the European Court of

Human Rights to avoid defeat
in Croke v Ireland.

Elsewhere, the book is a
mine of useful material, and
there is a full chapter on mental
disability and the criminal law,
including a section on the
rights of disabled prisoners.
The final third of the book
deals with legal capacity in
public and private law and in
the context of family
relatonships, including the
right to (or to refuse)
treatment. Again, the research
is impressively thorough, and
the reader will be left with the
undoubted sense that Ireland is
way off the pace on
contemporary socio-legal
issues.

A member of the library
team in Blackhall Place, Dr
O’Neill has produced a
massively well-researched
compendium of Irish and
comparative law that operates
both as a legal text and a
critique of current medical
practice and law. Devoid of
padding, well-indexed and with
a bibliography that stretches to
16 pages of small print, this is
set to become the Bible in an
area of law that has been
neglected, but which is set to
expand significantly in the near
future. [

Dara Robinson is a partner in the
Dublin law firm Garrett
Sheehan & Company.
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Report of Law Society Councill
meeting held on 8 April 2005

FACC and stamp duty in the
context of stage payments
Patrick Dorgan briefed the
Council on correspondence with
the Department of Finance in
relation to stamp duty exemp-
tions and the new floor area
compliance certificate. The soci-
ety had sought a statutory
amendment to the Stamp Duties
Consolidation Act to address the
difficulties in respect of stamp
duty in relation to conveyances
of grant-sized new houses to
first-type buyers and owner/
occupiers arising from a change
in practice by the Revenue in
July 2004. It was clear from the
response from the Department
of Finance that no amendment
would be made to the legislation.
Mr Dorgan noted that the socie-
ty had issued a practice note to its
members advising that pur-
chasers buying subject to stage
payments would be unable to
obtain exemption from stamp
duty for the future. Accordingly,
the change in Revenue practice
would be a significant disincen-
tive for first-time buyers to pur-
chase by way of stage payments.

District Court Rules
Committee

The the
appointment of Fiona Twomey
to the District Court Rules
Committee, replacing Sean
McMullin, who had indicated
his intention to retire from

Council approved

practice.

Competition Authority study
The president noted that, in the
course of his speech at the soci-
ety’s annual dinner on the previ-
ous evening, the Minister for
Finance, Brian Cowen, had indi-
cated that the government had
an open mind in relation to the
Competition Authority’s recom-
mendations and had a high
regard for what the Law Society
does in the interests of the pro-
fession and in the public interest.
He had concluded that the gov-
ernment would listen carefully to
the society’s views before reach-
ing conclusions on where the
public interest lies. The society’s
task force was working on a
response to the authority’s report
and would engage constructively
with the authority in the conclu-
sion of its study.

Government review of legal
costs
The president reported that the
society had made an oral presen-
tation to the government work-
ing group reviewing legal costs at
a meeting held on 5 April 2005.
The meeting had been attended
by Gerard Griffin, Roddy
Bourke and the director general.
The society had been asked to
respond to a series of written
questions in advance of the meet-
ing, as follows:
1) How would you improve the
taxation process?
2) Should the law
detailed

set out
requirements in

respect of section 68 letters
and provide for appropriate
sanctions where solicitors do
not comply?

3) Should clients receive regular
written bills updates?

4) Should solicitors be obliged
by law to seek quotes from
barristers before engaging
them?

5) Should clients have direct
access to barristers in all
cases?

6) Can the solicitor’s instruction
fee be replaced by a more
detailed assessment of costs?

7) Why not replace the fees for
various services (drafting let-
ters and so on) with the sin-
gle administrative fee?

8) Should the system allow for a
standard level of legal service
beyond which costs are not
recoverable, for example,
restricting number of coun-
sel, setting a rate beyond
which costs cannot be recov-
ered?

9) Daily rates for lawyers are
being set in respect of tri-
bunals of inquiry. Why not
have the same for civil pro-
ceedings?

10)Is there any incentive for
clients to keep legal costs
down?

11) How would the Law Society
react to a move towards the
New Zealand model, where
only two-thirds of costs are
recovered? Why shouldn’t all

legal services be required to

be billed on an hourly rate

basis (thus giving clients

information  to  ‘shop
around’)?

12) Why not abolish the instruc-
tion fee and allow solicitors to
charge as they see fit on an
hourly basis?

13) Have you any particular pro-
posals in relation to the cost
of divorce litigation, which
has been the subject of
unfavourable judicial com-
ment?

The society had emphasised that
there was one fundamental prin-
ciple that must underpin all
reform. Civil litigation represents
a vital part of the administration
of justice. Access to the courts is
the constitutional right of every
citizen. The right to legal repre-
sentation and the lawyer/client
relationship exist in the common
good to guarantee equality of
arms and ensure the maintenance
of fairness between the strong
and the weak.

In response to a suggestion
that there was an incentive
towards ‘over-lawyering’ in liti-
gation and that lawyers had an
incentive to do more and to
charge more than was necessary,
the society had pointed out that
there were strong safeguards in
the current taxation system that
penalised and prevented over-
lawyering, as only those costs that
were reasonably incurred could

be charged for. The society had
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agreed that bills of costs for taxa-
tion were incomprehensible to
most clients and that there was an
urgent need to increase trans-
parency and avoid unnecessary
complexity in bills of costs.

The director general noted
that the New Zealand system,
which had been introduced in
1999, involved the calculation of
fees on a complicated scale basis
and, as a matter of policy, only
two-thirds of the costs were
recoverable. Apparently, the the-
ory behind the system was that it
encouraged early settlement.
The society had emphasised that,
while any jurisdiction might
introduce a scale of costs, it could
not simultaneously have equality
of arms between the parties.
Scales of costs benefited those
with the deepest pockets, arbi-
trary scales of costs were inher-
ently unfair, and scales of costs
favoured the strong against the
weak. The society had also

referred to the scales of costs

operated within the District
Court, which were rarely revised
and had fallen into disrepute. In
calculating the appropriate fee
for work done, the society had
acknowledged that time was an
important element in any such
calculation, but it could not be
the only criterion.

Stuart Gilhooly said that, in
relation injury
actions, the society needed to

to personal

explain that the introduction of a
scale of costs would merely
increase insurance company
profits at the expense of access to
justice for the consumer. It was
already clear that giving money
back to the insurance companies
did not result in significantly
lower premiums, but in higher
profits. Therefore, any gain by
reducing solicitors’ profits would
be totally outweighed by a loss of
access to the courts for the con-
sumer, with the insurance indus-

try being the only beneficiary.
Mr Gilhooly said that the only

cases proceeding to court at this
stage were those cases in which
liability was in issue or which
were of such a serious or com-
plex nature that PIAB had been
unable to reach a conclusion.
Further early settlement and
cost-reduction methods had
been introduced by the Civil
Liability and Courts Act, 2004.
These included mediation con-
ferences, pre-trial hearings and
an obligation on the plaintiff to
make a formal offer before trial,
which, if refused, would result in
huge cost reductions in the event
that the ultimate award was
lower. In addition to the tender
and lodgment  procedures
already in place, which had a
similar effect, this meant that the
chances of cases going to trial
were far slimmer and would tend
to be only cases that should be
litigated either for reasons of
high complexity or complete lia-
bility denial. These cases clearly
were those that could not be

processed without the assistance
of a solicitor. In those circum-
stances, a scale of costs would be
monumentally unfair to a
claimant. Mr Gilhooly urged
that the society would press these
points with the working group.
The director general said that
the society had sought to empha-
sise that legal costs were not all
about litigation and, even in liti-
gation cases, many were focused
on a remedy that was not money-
based — for example, the action
taken by the minister for justice
against Roscommon County
Council was for the purpose of
vindicating rights and not seeking
an award of damages. John Glynn
noted that many legal difficulties
encountered by clients were of
low monetary value, for example,
boundary disputes. If solicitors
were forced to charge on a time
basis, the cost of resolving these
difficulties would be prohibitive
and clients would be unable to
afford such legal services. [
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Practice notes

ADMINISTRATION OF OATHS BY SOLICITORS

hen a client is swearing an

oath or making a statutory
declaration, there must be strict
adherence to all the formalities
required by law to be observed,
both by the deponent’s own solici-
tor and by the solicitor administer-
ing the oath or taking the declara-
tion.

Client leaflet

A client leaflet has been prepared
by the Guidance and Ethics
Committee for the assistance of
solicitors. The leaflet explains in
simple terms what is involved. The
leaflet can be handed to clients to
read before they swear an oath or
make a declaration. A sample of
this leaflet is being sent to every
solicitor. Leaflets will also be on
sale from the Law Society.

The oath
Over the centuries and in most cul-
tures, it has been the established
wisdom that there are occasions
when it is crucial that the truth of a
matter be established. On these
occasions, an individual should be
asked to pause and consider and
then to confirm formally that they
are telling the truth. This is what is
happening when an oath is admin-
istered or a declaration taken. This
is of crucial importance for the
administration of justice, for the
transaction of business and for
many other aspects of society
today.

Solicitors undertake consider-
able responsibility when they are
involved in the process.

Statutory basis

The statutory basis for administer-
ing oaths was originally the
Commissioners for QOaths Act
1889. Statutory declarations are
provided for in the Statutory
Declarations Act, 1938. Until
1994, if it was necessary for an
individual to swear an oath or make
a declaration, the oath could only
be administered by a commission-

er for oaths or, if the document
being signed was a declaration
rather than an affidavit, it could
also be signed before a peace com-
missioner. Commissioners for
oaths were, and still are, appointed
by the chief justice and supervised
by him via the Supreme Court
office. Peace commissioners are
appointed by the minister for jus-
tice. The names of peace commis-
sioners active in a particular dis-
trict are available from the local
superintendent of the Garda
Siochéna.

When the Solicitors (Amend-
ment) Act, 1994 was enacted, sec-
tion 72 provided that solicitors
holding current practising certifi-
cates would have the same powers
as commissioners for oaths to
administer oaths and take declara-
tions. This was presumably to ease
the workload of the existing com-
missioners for oaths and to make it
more convenient for clients to
swear oaths or make declarations.
Clients would be more likely to find
a solicitor, rather than a commis-
sioner for oaths, geographically
close to them.

A practising solicitor who is not
also a commissioner for oaths, in
exercising his or her powers pur-
suant to section 72, is subject to
all the acts, regulations and rules
of practice to which a commission-
er for oaths is subject.

Misconduct

Every practising solicitor exercising
his or her powers pursuant to sec-
tion 72 must at all times be fully
aware of the importance and
solemnity of the proper exercise of
such powers and adhere to the
duties laid down.

In the Solicitors Acts, the defini-
tion of misconduct includes any
breach of any section of the
Solicitors  Acts  themselves.
Accordingly, any breaches of duties
by solicitors in administering oaths
or taking declarations will be inves-
tigated by the Law Society as a con-

duct issue. The matter will come to
the notice of the society if a com-
plaint is made or it may be discov-
ered in the course of the investiga-
tion of any complaint.

Prohibition on individuals
administering oaths in matters in
which they have an interest

All the legislation is quite clear that
the individual administering the
oath or taking a declaration should
be independent of the situation in
which the oath is required. Rules
17 and 18 of order 40 of the Rules
of the Superior Courts deal with the
prohibition on a solicitor adminis-
tering an oath for a party for whom
he or she, his clerk or partner, is
acting. This requirement is restat-
ed in section 72(2) of the Solicitors
(Amendment) Act, 1994. This is to
ensure the absolute independence
of the deponent when taking the
oath or making the declaration and
to avoid duress or undue influence.

A solicitor cannot exercise the
powers in contravention of any rel-
evant condition on his or her prac-
tising certificate.

The definition of ‘solicitor’” in the
Solicitors (Amendment) Act, 1994
includes ‘a firm of solicitors’.
Therefore, in exercising his or her
powers pursuant to section 72, a
practising solicitor must regard
himself as having an interest in any
proceedings or in any conveyanc-
ing, probate, commercial or other
matter in which his or her principal,
partner, associate, consultant or
assistant is engaged as a solicitor
or has an interest.

Accordingly, the requirement is
that the deponent swears or
makes a declaration in the pres-
ence of somebody outside the
solicitor’s firm that is transacting
the client’s business.

The independent administration
of the oath or the taking of the
statutory declaration is a safe-
guard for clients. A solicitor inde-
pendent of the situation asks
whether the contents of the docu-

ment are understood by the client.
This lessens the risk of undue influ-
ence for vulnerable clients, for
instance, in a family situation.

The independent administration
of the oath or the taking of the
statutory declaration is equally
important as a safeguard for solici-
tors. The client is the person who is
swearing to the truth of the con-
tents. If the client, unknown to the
solicitor, is telling lies, but the solic-
itor involved is distanced from the
swearing, no doubt is cast on the
solicitor’s credibility.

Powers of a commissioner for
oaths/practising solicitor

The powers of a commissioner for
oaths include the power to admin-
ister oaths relating to any affidavit,
affirmation, statutory or other dec-
laration for the purpose of any
court in this jurisdiction, the regis-
tration of any instrument or in com-
pliance with any statutory require-
ment.

Duties of the deponent’s own

solicitor

e The solicitor must check with
the client that the contents of
the affidavit or declaration are
true. When a client makes a
statement to his or her solicitor
relating to events that have
happened, the solicitor then
drafts the affidavit or
declaration to record the
statement. The solicitor must
then ensure that the client
reads the document and
verifies that the statement has
been accurately recorded by the
solicitor and also verifies the
truth of the statement. Where a
document has been prepared
by the solicitor without
reference to the client, because
it relates to a technical matter
not within the client’'s
expertise, the solicitor must
ensure that the client
understands the contents of
the document
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e The solicitor must ensure that
the form in which an affidavit is
made is the appropriate form.
The solicitor should check
whether the client will be taking
an oath or, if he or she objects
to doing so, would prefer to
affirm. The solicitor must
include an appropriate formula
of words and jurat for an oath or
affirmation in the affidavit as
required

e The solicitor should explain to
the client the nature of the
oath or affirmation or of the
statutory declaration. He or
she should explain that the
client is not simply being asked
to sign a document but that the
client is being asked to pause
and consider whether they are
telling the truth and to swear an
oath, affirm or solemnly declare
that they have done so. The
client can be asked to read the
Law Society explanatory client
leaflet

e The solicitor must ensure that
the client swears in the pres-
ence of a commissioner for
oaths or practising solicitor.
The solicitor can arrange that he
or a member of his staff brings
the client to a commissioner for
oaths/practising solicitor. If the
solicitor is sending the docu-
ment to the client, the necessi-
ty for the oath to be sworn in the
presence of a commissioner/
practising solicitor should be
explained.

Duties of the solicitor

administering the oath

It has long been established that

the responsibility for, firstly, the

form of the affidavit and, secondly,

the truth of the contents do not lie

with the person administering the

oath but rather with the deponent

and with his or her solicitor. The

duty of the person administering

the oath is to do the following:

e Satisfy himself as to the identity
of the deponent

e Ascertain that the person has
read the affidavit or declaration
or has had it read to him

e Ascertain that the individual
understands the document

e Ensure that the oath is properly
administered and that the
necessary formalities are
observed.

Solicitors should consult the publi-
cation Handbook for the use of
commissioners for oaths by the
late Gerard Frewen for more
detailed instructions in relation to
administering oaths.

The oath, affirmation or

declaration

The formalities observed should

follow those observed in court. If a

testament is being used, the testa-

ment may be raised in either hand.

The oath should be said aloud.
The following are suitable for-

mulae for the oath, affirmation and

the statutory declaration respec-
tively:

e ‘| swear (by almighty God) that
this is my name and
handwriting, that | have read the
affidavit and that the contents
of the affidavit are true’

e ‘| solemnly and sincerely affirm
that this is my name and
handwriting, that | have read
this affirmation and that the
contents of the affirmation are
true’

solemnly and sincerely
declare that this is my name
and handwriting, that | have
read this declaration and that
the contents of this declaration
are true’.

.
L

The jurat
The following is the usual, but
adaptable, form of jurat:

Sworn/declared by

Affirmed by

[NAME OF DEPONENT]

who is/are personally known to me (or who is/are identified to me by

who is known to me)

this day of

200

at

in the city/county of

before me, a commissioner for oaths/practising solicitor.

Commissioner for oaths/practising solicitor

A solicitor who holds a practising
certificate that is in force who is
also a commissioner for oaths may
continue to refer to himself in the
jurat as a commissioner for oaths.
A practising solicitor who is not
also a commissioner for oaths
shall refer to himself in the jurat as
a practising solicitor.

Practices that are in breach of

the legislation

e | eaving blanks in the document
when it is sworn or declared and
filling in the blanks after the
document has been sworn or
declared

e Asking the client to sign the
affidavit or declaration in the
presence of the solicitor or a
member of his or her staff, to be
‘sworn’ later in the absence of
the client

e Sending the affidavit or declara-
tion out to the client, whether in
the locality, in the jurisdiction or
abroad, and simply asking them
to sign the affidavit or declara-
tion ‘where marked with a pen-
cil’, with no further explanation
as to the contents of the docu-
ment or the significance of a

[NAME OF DEPONENT]

who is/are personally known to me (or who is/are identified to me by

who is known to me)

this day of

200

at

in the city/county of

before me, a commissioner for oaths/practising solicitor.

Commissioner for oaths/practising solicitor

If a deponent is affirming, the
above jurat should not be used.
Instead it should read:

sworn document or of a solemn
declaration
e Arranging for all the affidavits

and declarations being made by
clients of a firm to be signed by
a commissioner/practising
solicitor at regular intervals in
batches, without the deponents
being present.

Practical matters

There can undoubtedly be incon-
venience for solicitors in arranging
the proper administration of oaths
and taking of declarations.
However, proper swearing can be
achieved with a little planning.

In some localities, it may be
possible for solicitors’ firms to
come together to arrange a rota for
specific hours or specific days
when each firm will be available for
the administration of oaths or the
taking of declarations by practising
solicitors or non-solicitor staff who
have been appointed commission-
ers for oaths. This would ensure
the best possible availability of
commissioners or solicitors to
swear oaths and also minimise
interruptions for all the firms.

Firms should ensure that they
have a copy of the Bible available
for clients who are swearing on the
Bible. The Guidance and Ethics
Committee has prepared a lami-
nated card on which the different
formulae of words are set out, to
be available for clients so that they
can read out the relevant words
when swearing or affirming or mak-
ing a declaration. One of the cards
is being sent to all solicitors with
the client pamphlet already men-
tioned.

Fees

A practising solicitor who is not a
commissioner for oaths, in exercis-
ing his or her powers pursuant to
section 72, is subject to the same
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SECTION 72 OF THE SOLICITORS (AMENDMENT) ACT, 1994

‘Administration of oaths and tak-
ing of affidavit

72. (1) Subject to the provisions
of this section, every solicitor who
holds a practising certificate
which is in force shall, subject to
any condition to which that prac-
tising certificate is subject under
the Solicitors Acts, 1954 to 1994
(in this section referred to as a
‘relevant condition’), have all the
powers conferred by any enact-
ment or statutory instrument
(within the meaning of the
Statutory Instruments Act, 1947)
on a commissioner for oaths
(including section 24 of the Stamp
Duties Management Act 1891)
and any reference to such a com-
missioner in any such enactment

or statutory instrument, whether
passed or made before or after
the commencement of this sec-
tion, shall include a reference to
such a solicitor, unless the con-
text otherwise requires.

(2) A solicitor shall not exercise
the powers conferred by this sec-
tion in any proceedings in which
he is solicitor to any of the parties
or in which he has an interest, or
in contravention of any relevant
condition.

(3) A solicitor before whom any
oath or affidavit is taken or made
shall state in the jurat or attesta-
tion at which place and on what
date the oath or affidavit is taken
or made.

(4) A document containing the

statement in the jurat or attesta-
tion mentioned in sub-section (3)
of this section and purporting to
be sealed or signed by a solicitor
pursuant to his powers as a com-
missioner for oaths or pursuant to
this section shall be admitted in
evidence without proof of the said
seal or signature, and without
proof that he is a solicitor or that
he holds a practising certificate
which is in force or that such doc-
ument has not been so sealed or
signed in contravention of a rele-
vant condition.

(5) Nothing in this section shall
affect the power to appoint com-
missioners for oaths under sec-
tion 73 of the Supreme Court of
Judicature Act (Ireland) 1877'.

regulations as to fees as is a com-
missioner for oaths. The fees cur-
rently payable to a commissioner for
oaths are set out in the Rules of the
Superior Courts (fees payable to
commissioners for oaths) 2003 (Sl
no 616 of 2003) and are as follows:
i) On taking an affidavit, affirma-
tion or declaration: €10
i) On marking exhibits therein
referred to and required to be
marked —
for each exhibit: €2
but not exceeding for all exhibits:
€30
iii) On attesting the execution of a
bond: €10.
The Law Society will seek to ensure
that the fees for the administration
of oaths/the taking of declarations
is reviewed on an on-going basis so
that the fee reflects the importance
of the task.

he exigencies of current con-

veyancing practice often
require that cheques made out to
clients are endorsed and passed
on, without being lodged to the
solicitor’s client account.

Any such endorsement should

ENDORSEMENT OF CHEQUES

be made, preferably, with the writ-
ten authorisation of the client or,
in exceptional circumstances, on
the client’s oral instruction, if the
prompt dispatch of the client’s
business requires it. A copy of the
cheque and its endorsement

should be given to the client with-
out delay and, in the case of an
oral instruction, a letter should be
written confirming that the cheque
was endorsed in accordance with
such instruction.

Practitioners should also note

that the provisions of the
Solicitors’ accounts regulations
(and money-laundering legisla-
tion) require that a copy of such
endorsed instrument be kept on
the solicitor’s file.

Conveyancing Committee

LEGISLATION UPDATE: 16 APRIL - 20 MAY 2005

Details of all bills, acts and statu-
tory instruments since 1997 are
on the library catalogue -
www.lawsociety.ie (members’ and
students’ area) - with updated
information on the current stage a
bill has reached and the com-
mencement date(s) of each act.

ACT PASSED

British-Irish Agreement
(Amendment) Act, 2005

Number: 6/2005

Contents note: Amends section
53(b) of the British-Irish Agreement
Act, 1999 to remedy a possible
technical defect in relation to the
protection of North/South imple-
mentation bodies as state authori-
ties under Landlord and Tenant
(Ground Rents) legislation

Date enacted: 6/5/2005
Commencement date: 6/5/2005

SELECTED STATUTORY
INSTRUMENTS

Central Bank Act, 1942

(financial services ombudsman)
regulations 2005

Number: SI 191/2005

Contents note: Extend the defini-
tion of ‘regulated financial services
provider’ in section 2(1) of the
Central Bank Act, 1942 (as amend-
ed by section 2 of the Central Bank
and Financial Services Authority of
Ireland Act, 2004) for the purposes
of part VIIB of the Central Bank Act,
1942 (financial services ombuds-
man)

Commencement date: 1/4/2005

Central Bank Act, 1942
(financial services ombudsman
council) regulations 2004
Number: SI 190/2005

Contents note: Expand the defini-

tion of ‘consumer’ for the purposes
of section 57BA(b) of the Central
Bank Act, 1942 (as amended by
section 16 of the Central Bank and
Financial Services Authority of
Ireland Act, 2004) to include all
unincorporated bodies (including
partnerships, trusts, charities,
clubs, and so on) and to include
limited companies with an annual
turnover of three million euro or
less (SMEs); prescribe the maxi-
mum limits on the awards the
ombudsman may make in respect
of complaints generally and com-
plaints in respect of annuities, for
the purposes of section 57Cl(4)(d)
and section 57CI(5) of the Central
Bank Act, 1942 (as amended by
section 16 of the Central Bank and
Financial Services Authority of
Ireland Act, 2004); retain the exist-
ing terms of reference of the for-

mer voluntary schemes pending
the drawing up of comprehensive
terms of reference save that where
a conflict arises between the act or
the regulations and the terms of
reference, the act and the regula-
tions will prevail

Commencement date: 1/4/2005

Commission of investigation
(Dublin and Monaghan bombings)
order 2005

Number: S| 222/2005

Contents note: Establishes a com-
mission of investigation to investi-
gate and report on specific matters
relating to the bombings in Dublin
and Monaghan on 17/5/1974
Commencement date: 26/4/
2005

Companies (fees) order 2005
Number: S| 179/2005
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Contents note: Amends the
eighth  schedule to the
Companies Act, 1963 (substitut-
ed by the Companies (fees) order
2001 (Sl 477/2001) and amend-
ed by SI 569/2001, SI
557/2002 and SI 187,/2003) to
provide for the disapplication of
filing fees where certain specified
documents are filed electronically
with the registrar of companies
Commencement date: 7/4/
2005

Coroners Act, 1962 (fees and
expenses) regulations 2005
Number: S| 196/2005

Contents note: Prescribe various
fees and expenses for the pur-
poses of the Coroners Act, 1962.
Replace the Coroners Act, 1962
(fees and expenses) regulations
2000 (S| 429/2000)

Criminal Evidence Act, 1992
(section 13) (commencement)
order 2005

Number: S| 221/2005

Contents note: Appoints 2/5/
2005 as the commencement
date for section 13 of the act for
the Circuit Court sitting in the
Cork circuit. This provision allows
a witness to give evidence
through a live television link in
cases involving physical or sexual
abuse before the Circuit Criminal
Court

Employment regulation order
(Law Clerks Joint Labour
Committee) 2005

Number: S| 214/2005

Contents note: Made by the
Labour Court on the recommen-
dation of the Law Clerks Joint
Labour Committee; fixes statuto-
ry minimum rates of pay and reg-
ulates statutory conditions of
employment for certain workers
employed in solicitors’ offices
Commencement date: 1/5/2005

District Court (criminal justice)
rules 2005

Number: S| 201/2005

Contents note: Amend the
District Court rules 1997 (Sl
93/1997) to provide in rule 7 for
service of documents either per-
sonally upon the accused or upon
his solicitor, if any; substitute a
new rule 10, ‘Order sending for-
ward for trial’
Commencement date:
2005

6/4/

District Court (Criminal Justice
Act, 1994) rules 2005

Number: S| 200/2005

Contents note: Amend order 11
of the District Court rules 1997
(S1'93/1997) by the addition of a
new sub-paragraph (h) in rule 2
thereof to provide for service out-
side the jurisdiction, where nec-

Finance Act, 2005 (commence-
ment of sections 100 and
104(1)(b)) order 2005

Number: S| 225/2005

Contents note: Appoints 1/5/
2005 as the commencement date
for sections 100(1)(a) and
100(1)(b) of the Finance Act, 2005
in relation to VAT treatment of cer-
tain property transactions and for
section 104(1)(b) in relation to a
credit of a proportion of the
deductibility that a taxpayer was
previously entitled to claim where a
property is diverted into exempt
short-term letting

National Cultural Institutions Act,
1997 (commencement) order
2005

Number: S| 218/2005

Contents note: Appoints 3/5/
2005 as the commencement date
for the following provisions of the
act: sections 7, 51, 67, 68(1),
68(2)(b) and 70; sections 48 and
50 (insofar as they are not already

essary, in proceedings brought
under section 38(3) of the
Criminal Justice Act, 1994 (and in
accordance with order 38, rule 6
of the District Court rules) for an
order authorising the further
detention of cash seized
Commencement date:
2005

6/4/

District Court (domestic
violence) rules 2005

Number: S| 202/2005

Contents note: Amend order 59
of the District Court rules 1997
(SI'93/1997) to take account of
the Domestic Violence (Amend-
ment) Act, 2002
Commencement date:
2005

6/4/

District Court (registration of
clubs) rules 2005

in operation); part Il (ss8 to 41)
(insofar as it is not already in oper-
ation); and the first schedule. Part
I of the act provides for the estab-
lishment of Bord Ard-Mhusaem na
hEireann (the National Museum of
Ireland Board) and Bord Leabhar-
lann Naisiunta na hEireann (the
National Library of Ireland Board)

National Minimum Wage Act,
2000 (national minimum hourly
rate of pay) order 2005

Number: S| 203/2005

Contents note: Sets the national
minimum hourly rate of pay on and
from 1/5/2005 at €7.65

National Monuments
(Amendment) Act, 1930 (section
14B) regulations 2005

Number: S| 229/2005

Contents note: Prescribe the
forms of notice to be used by a
road authority and the bodies or
persons to be notified by it under
section 14B(7) of the National

Number: S| 198/2005
Contents note: Amend the
District Court rules 1997 (S|
93/1997) by the deletion from
order 83 of rule 9 (new clubs,
clubs ceasing to be registered —
notice to revenue commission-
ers)

Commencement date:
2005

6/4/

District Court (sex offenders)
(amendment) rules 2005
Number: S| 199/2005

Contents note: Amend order 38
of the District Court rules 1997
(S1'93/1997) and add new forms
38.14 (certificate of conviction
and/or sentence) and 38.15
(order for imprisonment and post-
release supervision)
Commencement date:
2005

6/4/

Monuments Act, 1930 (as amend-
ed by the National Monuments
(Amendment) Act, 2004)
Commencement date:
2005

29/4/

Social Welfare and Pensions

Act, 2005 (sections 38 and 39)
(commencement) order 2005
Number: S| 187/2005

Contents note: Appoints 11/4/
2005 as the commencement date
for sections 38 and 39 of the
Social Welfare and Pensions Act,
2005

Youth Work Act, 2001
(commencement) order 2002
Number: S| 189/2005

Contents note: Appoints 22/4/
2002 as the commencement date
for sections 2, 3, 4, 5, 6, 7, 17,
18, 24 of, and the schedule to, the
Youth Work Act, 2001

Prepared by the
Law Society Library
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Record no: 2004 169 SA

In the matter of Niall Patrick
Colfer, a solicitor practising as
Colfers Solicitors, Unit 46,
Donaghmede Shopping Centre,
Donaghmede, Dublin 13, and in
the matter of the Solicitors Acts,
1954-2002

Law Society of Ireland

(applicant)

Niall Patrick Colfer

(respondent solicitor)

Orders of the High Court

On Monday 20 December 2004,

on foot of an application by the

applicant, the Law Society of

Ireland, pursuant to section 18 of

the Solicitors (Amendment) Act,

2002, the respondent solicitor by

his counsel undertook to the pres-

ident of the High Court:

a) That he would by Wednesday 22
December 2004 swear an affi-
davit setting out his assets and
setting out any encumbrances
affecting those assets

b) That he would not attend at the
premises of Colfers Solicitors,
Unit 46, Donaghmede Shopping

NOTICE

Centre, Donaghmede, Dublin
13, until further order

¢) That he would not practise as a
solicitor

d) That he would not reduce his
assets below a figure of
€700,000, save to retain the
sum of €1,000 per week on the
first day of each week to cover
living expenses.

The president of the High Court

ordered, pursuant to section
20(1)(@a) of the Solicitors
(Amendment) Act, 1960 (as

amended by substitution of sec-
tion 28 by the Solicitors
(Amendment) Act, 1994) that no
bank shall make any payment out
of an account of Niall Patrick Colfer
or the firm of Colfers Solicitors
without the consent in writing of
the Law Society of Ireland.

It was further ordered that the
applicant be at liberty to notify
such banks as the applicant
deemed appropriate of the making
of the order by telephone and by
facsimile transmission.

It was further ordered that the
motion stand adjourned to Monday

17 January 2005 and the question
of costs be reserved.
Liberty to all parties to apply.

On Wednesday 22 December
2004, the president of the High
Court ordered:
1) That the order of 20 December
2004 be varied by substituting
for the figure €700,000 set out
in paragraph (d) thereof a figure
of €1.4 million
2) That the respondent solicitor do
forthwith deliver to a person
nominated in writing by the
applicant
a) all documents and files relat-
ing to a named estate

b) the title deeds and encum-
brances relating to a named
property

c¢) the accident file of a named
client

d) the applicant to return the
said documents and files to
a named firm of solicitors on
behalf of the named client
and notwithstanding the
delivery aforesaid entitle-
ment to be without prejudice
to any lien to which Colfers

Solicitors or another named
solicitor should be entitled in
respect of the same
3) That the respondent solicitor do
attend before a representative
of the applicant or any commit-
tee thereof and give explana-
tions in relation to his assets,
liabilities and all sums in excess
of €9,999 expended by him
within a period of three years
prior to the date of the order.

Liberty to all parties to apply.
Reserving the question of costs.

On Monday 14 March 2005, the
president of the High Court made
an order awarding the costs of the
proceedings to the applicant, to be
taxed in default of agreement, giv-
ing liberty to the applicant to pub-
lish the making of the orders dated
20 December 2004 and 22
December 2004 and ordering that
the motion stand adjourned gener-
ally with liberty to re-enter and giv-
ing liberty to apply.

John Elliot, registrar of solicitors
and director of regulation

SOLICITORS DISCIPLINARY TRIBUNAL

These reports of the outcome of Solicitors Disciplinary Tribunal inquiries are published by the Law Society of Ireland as provided for
in section 23 (as amended by section 17 of the Solicitors (Amendment) Act, 2002) of the Solicitors (Amendment) Act, 1994

In the matter of Patrick J
Carney, a solicitor carrying on
practice as Patrick Carney &
Company, Solicitors, at 29
Whitworth Road, Drumcon-
dra, Dublin 9, and in the mat-
ter of the Solicitors Acts, 1954-
2002 [7616/DT430/03]

Law Society of Ireland
(applicant)

Patrick Carney

(respondent solicitor)

On 3 March 2005, the Solicitors

Disciplinary Tribunal found the

respondent solicitor guilty of

misconduct in his practice as a

solicitor in that he had:

a) Failed to file an accountant’s
report with the society in
respect of his financial year
ended 31 December 2001 in a

timely manner, having only
filed same on 29 September
2003, in breach of the provi-
sions of regulation 21(1) of
the Solicitors’ accounts regula-
tions no 2 of 1984 as amended
by regulation 21(1) of the
Solicitors’ accounts regulations
2001
b) Failed to file an accountant’s
report with the society in
respect of his financial year
ended 31 December 2002 in a
timely manner or at all, in
breach of the provisions of
21(1) of the
Solicitors’ accounts regulations
2001.

regulation

The tribunal ordered that the
respondent solicitor:
i) Do stand censured

ii) Pay the whole of the costs of
the Law Society of Ireland
and of any person appearing
before them as taxed by a tax-
ing master of the High Court
in default of agreement.

In the matter of Anthony M
Murphy, a solicitor practising
as Anthony M Murphy,
Solicitor, 10 Old Quarry,
Dalkey, Co Dublin, and in the
matter of the Solicitors Acts,
1954-2002 [4012/DT476/04]
Law Society of Ireland
(applicant)

Anthony M Murphy

(respondent solicitor)

On 24 February 2005, the
Solicitors Disciplinary Tribunal
found the respondent solicitor
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guilty of misconduct in his prac-
tice as a solicitor in that he had
failed to file his accountant’s
report for the year ended 30
June 2003, in breach of regula-
tion 21(1) of the Solicitors’
accounts regulations 2001 (statuto-
ry instrument number 421 of
2001), in a timely manner or at

all.

The tribunal ordered that the

respondent solicitor:

a) Do stand censured

b) Pay a sum of €1,000 to the
compensation fund

c) Pay the whole of the costs of
the Law Society of Ireland or
any person appearing before
them as taxed by a taxing mas-
ter of the High Court in
default of agreement.
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CRIMINAL

Application for release
Whether lawful -
whether transitional arrangements

detention

on coming into force of European
Arrest Warrant Act, 2003 applied
— interpretation of ‘produced’ in sec-
tion 43(1)(b) of Extradition Act,
1965 — Bunreacht na hEireann
1937, article 40.4.2

The applicant applied for his
release pursuant to article 40.4.2
of the the
grounds that his detention was
unlawful. It was contended that
the assistant commissioner of An

constitution on

Garda Siochina who endorsed
the warrants was not entitled to
do so pursuant to section 43 of
the Extradition Act, 1965, since
the section was spent following
the coming into force of the
European Arrest Warrant Act,
2003. The central issues con-
cerned the interpretation of the
word ‘produced’ in section
43(1)(b) of the 1965 act and
whether the transitional arrange-
ments on the coming into force
of the 2003 act applied.

Peart J refused the application
for release, holding that in inter-
preting a statute the court had to,
where necessary, refer to the
entire act in order to glean the
intention of the legislature. The
receipt of warrants in the office of
the Commissioner of An Garda
Siochdna constituted the war-
rants being ‘produced’ and there-
fore the applicant’s detention was
lawful since it was covered by the
transitional arrangements set out
in section 50(2) of the 2003 act.
O’Rourke v  Governor of
Cloverbill Prison, High Court,
Mr Justice Peart, 26/2/2004
[FL9025]

Arrest

Proof of suspicion — whether the
court was entitled to infer the requi-
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site suspicion for the purposes of an
arrest pursuant to section 30 of the
1939 act — Courts of Justice Act,
1924, section 29 - Offences
Against the State Act, 1939

The appellant appealed his con-
viction by the Dublin Circuit
Court to the Court of Criminal
Appeal (CCA) on the grounds
that his arrest pursuant to sec-
tion 30 of the 1939 act was
invalid. The CCA certified that
its decision refusing the appel-
lant leave to appeal against his
conviction involved a point of
law of exceptional public impor-
tance, namely, whether the CCA
was correct in determining that
the arrest of the appellant was a
valid arrest pursuant to the pro-
visions of section 30 of the 1939
act in circumstances where no
evidence was led as to the suspi-
cion of An Garda Siochdna that
the appellant had committed a
scheduled offence at the time of
the arrest. Further, whether the
court was entitled to infer the
requisite suspicion for the pur-
poses of the section 30 arrest in
any circumstances and whether
the wording of that section was
such as to require formal proof
by leading oral evidence in spe-
cific terms of the existence of the
suspicion of the arresting officer,
given that the suspicion is a
statutory element of a valid sec-
tion 30 arrest.

The Supreme Court (Den-
ham, Hardiman, Geoghegan,
Fennelly, Kearns JJ) allowed the
appeal, holding that the suspi-
cion held by an arresting mem-
ber of An Garda Siochina could
be inferred from the circum-
stances. Accordingly, the omis-
sion of direct evidence of the
suspicion of the relevant mem-
ber of An Garda Siochdna would
not render the arrest unsatisfac-
tory if the suspicion could be
inferred from the circumstances,

but evidence must exist from
which it could be inferred.
However, the circumstances of
this case were not such as to
enable the court to infer the sus-
picion. The trial judge was not
entitled to conclude that the cir-
cumstances were sufficient to
compel an inference that the
necessary suspicion existed.

People (DPP) v Tyndall,
Supreme Court, 3/5/2005
[FL10551]
Certiorari
Road traffic offences — judicial
review — certiorari — whether

respondent exceeded jurisdiction

The applicant was granted leave
to apply by way of judicial review
for an order of certiorari setting
aside the orders of the respon-
dent dismissing two appeals by
the applicant against convictions
in the District Court. The appli-
that the
respondent had erred in law and
that she had refused to allow the
applicant to introduce photo-

cant complained

graphs in his cross-examination
of a prosecution witness.

The Supreme Court (Murray
CJ, Hardiman and McCracken
JJ) dismissed the appeal, holding
that there was nothing in the
manner in which the case was
conducted by the respondent
nor in any of her decisions that
could possibly be said to be in
The

admissibility or relevance of evi-

excess of jurisdiction.
dence was a matter within the
jurisdiction of the trial judge.
Murray v Her Honour fudge
Linnane, Supreme Court,
27/4/2004 [FL10571]

Evidence

Leave to appeal — unlawful deten-
tion — admissibility of evidence —
whether the trial judge erved in
admitting in evidence admissions
made by the accused
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The applicant, who was convict-
ed of murder, sought leave to
appeal against his conviction on
the basis that certain questions
and answers allegedly furnished
during the course of his deten-
tion were wrongfully admitted
in evidence at trial. The appli-
cant also argued that evidence at
trial in relation to a back com-
plaint suffered by him should
not have been admitted, as it
was prejudicial rather than pro-
bative. The applicant further
submitted that there was no evi-
dence of the cause of death of
the deceased and the DNA evi-
dence did no more than estab-
lish that
between the deceased and the
applicant had occurred. Finally,

sexual intercourse

the applicant complained that
the trial judge failed to give the
jury adequate assistance to
describe DNA evidence.

The Court
Appeal (Kearns, O’Donovan,
McKechnie JJ) refused leave to
appeal, holding that:

1) The detention of the appli-

cant and the extension of that

of Criminal

period of detention were law-
ful and the admissions made
by the applicant were proper-
ly admitted in evidence

2) The evidence in relation to
the applicant’s back complaint
was properly admitted in evi-
dence. The question of causa-
tion was a factual issue for the
jury and in the present case
there was sufficient evidence
for the jury to conclude that
the applicant had murdered
the deceased, despite the pres-
ence of any evidence as to the
cause of death. Furthermore,
the trial judge adequately
explained the DNA evidence
to the jury.

The People (DPP) v Murphy,

Court of Criminal Appeal,

5/5/2005 [FL10557]



Extradition

Correspondence of offences — rele-
vant Irish law — Extradition Act,
1965, section 47

The High Court refused the
appellant’s application to deliver
the respondent to the UK in
respect of charges set out in
three of seven warrants in
respect of which extradition was
sought. In each of the three, the
respondent was charged with
supply simpliciter of a controlled
drug under the 1971 Misuse of
Drugs Act (UK). As the corre-
sponding offences in Irish law
were subject to ministerial regu-
lations and these regulations
were not produced or proved in
the High Court, the court
refused to make orders in respect
of the three warrants.

The Supreme Court (Murray
CJ, Denham and McCracken JJ)
allowed the applicant’s appeal,
holding that mere reference to
the regulations governing the
corresponding  offence  was
insufficient to properly place the
corresponding Irish law — as
opposed to the offence — before
the court, but that the trial judge
should have enquired as to the
existence of the regulations, as
the matter was in the form of an
enquiry as opposed to a criminal
prosecution. Accordingly, the
matter was remitted to the High
Court for the proper presenta-
tion of all relevant Irish law to
the corresponding offence.

AG v Parke, Supreme Court,
6/12/2004 [FL10493]

FAMILY

Judicial separation

Ancillary financial orders — valua-
tion of husband’s assets — whether
businesses would be affected by pay-
ments out — taxation implications —
whether contribution to costs rea-
sonable

A decree of judicial separation
having been granted, the High
Court ordered that the husband
pay to the wife the sum of €4
million based on a valuation of
€10 million being placed on the
group of companies he owned. It
further ordered him to pay a

€100,000 contribution to his
wife’s costs.

The husband appealed these
ancillary financial orders to the
Supreme Court.

The Supreme Court (Hardi-
man J, Denham and Kearns JJ
concurring) allowed the appeal
and remitted the case back to the
High Court, holding that:

1) The tax liability must be taken
into account

2) The court should have con-
sidered the tax effects on the
companies upon extraction of
the relevant funds to be paid
to the wife

3) The costs order be set aside,
being of the view that there
was no cogent reason why
either party should contribute
to the other’s costs.

D(B) v D(}), Supreme Court,

8/12/2004 [FL10459]

Separation, marital status

Consultative case stated — question
of law — estoppel and marital status
— stare decisis — conflicts of law —
whether could  be
estopped from demying that he was

respondent

married to the applicant — whether
doctrine of estoppel could be used to
change a person’s status

The applicant and the respon-
the
Registry Office in Dublin in
1983. The relationship broke
down and in 2001 the applicant

dent were married at

issued a civil bill in the Circuit
Court seeking judicial separa-
tion. The respondent sought a
declaration in his counterclaim
that he had been previously mar-
ried and that a divorce obtained
by him in the USA was not enti-
tled to recognition in the state
and therefore that the purported
ceremony of marriage entered
into between himself and the
applicant was null and void. The
status of the respondent deter-
mined whether the court had
jurisdiction to entertain the
application seeking a decree of
judicial separation. This was a
consultative case stated from the
Circuit Court referring a ques-
tion of law to the Supreme
Court. The opinion of the
Supreme Court was sought on
whether the Circuit Court was

entitled to hold as a matter of
law, having regard to the find-
ings of fact made by the Circuit
Court, that the respondent was
estopped from denying that he
was married to the applicant.
The Court
answered the question posed in
the negative, holding that the
doctrine of estoppel could not be

Supreme

used to change a person’s status
when that had not occurred. The
applicant could not evade the
reality of the situation and the
respondent could not be
estopped from bringing forth
evidence as to the status of his
divorce in Ohio.

K v K, Supreme Court,

31/3/2004 [FL10482]

TORT

Damages, onus of proof
Personal injuries — negligence —
damages — liability — onus of proof —
issues of fact and credibility
The evidence of the appellant
regarding injuries he allegedly
sustained as a result of a fall on a
boat was rejected by the High
Court, which found that on the
balance of probability the acci-
dent could not have happened in
the manner alleged. He appealed
this finding.

The Supreme Court (Denham
J, Murray and Hardiman JJ) held
that the burden of proof falls on
the appellant and the trial judge is
bound by his findings of fact
where supported by credible evi-
dence and is not entitled to sepa-
rate in the interest of the plaintiff
or to make a case for the plaintiff
who has failed to do so on his
own account. The appeal was dis-
missed.
O’Flaberty v O’Mathuna Baid
Teoranta, Supreme Court,
6/5/2004 [FL10469]

Liability
Personal injuries — liability — quan-
tum — Motor Insurers Burean of
Ireland — whether findings of trial
Judge supported by evidence —
whether damages excessive
This was an appeal by the MIBI
on liability and quantum from
the decision of the High Court
awarding the plaintiff the sum of
€347,000 against the MIBI in
respect of personal injuries sus-
tained by the plaintiff. The
Supreme  Court (Denham,
Geoghegan and McCracken JJ)
dismissed the appeal in its
entirety, holding that the trial
judge had the opportunity to
observe the plaintiff as he gave
evidence and the findings of fact
were supported by evidence.
The general damages were not
excessive and the figure for loss
of earnings was conservative.

Per
Court did not endorse the

curiam: the Supreme
method of the trial court in
breaking down the damages

the
long-established system whereby

awarded and reaffirmed

a court makes a determination
on pain and suffering to date,
and into the future, and special
damages, as separate issues.
Sinnott v Fenlon, Supreme
Court, 13/10/2004 [FL10468]

Medical negligence

Causation — onus of proof — ‘but for’
test — whether onus of proof should
be reversed or transferred to defen-
dant — whether trial judge had evi-
dence to support finding

The plaintiff was born with
severe brain damage. The defen-
dants ultimately did not dispute
that there had been negligence in
that the plaintiff should have been
delivered earlier, but contended
that the plaintiff’s brain damage
had been caused by an acute
episode and that the outcome
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would not have been any different
had she been delivered at an ear-
lier time. The High Court
(O’Sullivan J) dismissed the plain-
tiff’s claim and awarded costs in
favour of the defendants.

The Supreme Court (Denham,
Geoghegan and Kearns JJ) dis-
missed the appeal, holding that
the trial judge was entitled to con-
clude, as he did, that the evidence
led on behalf of the defendants
was such as to bring about a situ-
ation where the plaintiff had not
tilted the scales decisively in
favour of the case of causation
contended for by the plaintiff’s
experts. The ‘but for’ approach to
causation had to be followed by
the court. Any approach that had
the effect of reversing the onus of
proof would be one of such
importance that it would require a
full court — or perhaps even legis-
lation — before a change of such
magnitude to the existing law
could take place.

Quinn v Mid Western Health
Board, Supreme  Court,
8/4/2005 [FL10548]

Negligence, assault

Damages — assault ar nightclub —
personal injuries — fractured jaw —
duty of occupier to patrons to pre-
vent assaults — appropriate sum to
be awarded to plaintiff in damages
— reference to book of quantum —
Civil Liability and Courts Act,
2004, section 22

The plaintiff sought damages
for a fractured jaw sustained in
an assault upon him while out-
side the defendant’s nightclub.
Expert evidence was tendered to
the effect that the presence of
easily identifiable security staff
prevented assaults in the vicinity
of nightclubs. There was evi-
dence that, while the defendant
employed four security guards
in conspicuous clothing outside
the premises, they were not
present at the time of the plain-

tiff’s assault when a large crowd
remained outside the premises.
The plaintiff alleged that the
defendant had been negligent in
not employing a sufficient secu-
rity system that would foresee-
ably have prevented the assault.

Herbert J awarded the plaintff
€48,379.81 in damages, holding
that the owner of a licensed
premises owed a duty to a cus-
tomer to take all reasonable care
for his safety while on the prem-
ises, which included ensuring
that a customer on the premises
did not assault him. The defen-
dant had been aware of the dan-
ger of assaults by visitors on its
premises and had a duty to take
reasonable care to protect
patrons from such known dan-
ger. The defendant was in
breach of its duty to provide suf-
ficient protection to patrons by
ensuring that at least four secu-
rity men remained on duty until
all patrons had left the premises.

Having regard to the book of
quantum, as mandated under
section 22 of the Crvil Liability
and Courts Act, 2004, and the
fact that the plaintiff suffered an
on-going injury from the frac-
tured jaw, the court awarded the
plaintiff €32,000 for pain and
suffering to date of trial and
€16,000 for future pain and suf-
fering and €379.51 in special
damages.

Meagher v Shamrock Houses
Lid, High Court, Mr
Justice Herbert, 16/2/2005
[FL10509] @

The information contained here
is taken from FirstLaw’s Legal
Current  Awareness  Service,
published every day on the internet
at www.firstlaw.ie. For more infor-
bartdaly@
furstlaw.ie or FirstLaw, Merchant’s
Court, Merchant’s Quay, Dublin §,
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COMPETITION LAW

Case (C-250/032,
Ministero  della  Giustizia, 25
February 2005. In Italy, those
wishing to be admitted as advo-

Mauri v

cates undergo both a written and
oral examination. Committees are
appointed by the state to adminis-
ter the examination in each Court
of Appeal district. The commit-
tees are composed of five mem-
bers — two advocates from the dis-
trict where the examination takes
place, nominated by the National
Bar Council, two judges and a
professor of law. Mr Mauri did
the written test for the advocates’
examination in Milan but was not
admitted to the oral stage as a
result of the examination com-
mittee’s decision. He brought an
action before a regional adminis-
trative court seeking the annul-
ment of that decision. This court
referred the matter to the ECJ,
asking whether the Italian rules
concerning the composition of
the examination committee are in
accordance with EC principles of
freedom of competition and free-
dom of establishment. The power
of the National Bar Council to
nominate two of the five mem-
bers of the committee might
enable it to limit access to the
profession. The ECJ gave its
decision by reasoned order, as the
answer to the question referred
may be clearly deduced from its
previous case law. The Italian
state occupies a significant posi-
tion on the examination commit-
tee by the presence of two judges.
The ministry of justice has sub-
stantial powers enabling it to
supervise each state of the exami-
nation committee’s proceedings
(nomination of members, choice
of examination topics and power
to annul the tests). A negative
decision by the examination com-
mittee may be subject to proceed-

Briefing
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Recent developments in European law

ings before the administrative
court. Thus, even assuming that
advocates may, as members of an
examination committee, be treat-
ed as undertakings, the state has
not given up the exercise of its
powers in favour of private eco-
nomic operators and has not
encouraged or required the adop-
tion of anti-competitive agree-
ments, decisions or concerted
practices. Even if the participa-
tion of advocates in the examina-
tion board constitutes a restric-
tion on freedom of establishment,
it is justified as it corresponds to
an overriding requirement in the
public interest to assess as well as
possible the aptitude and ability
of candidates. The supervision by
the state ensures that this partici-
pation does not go beyond what is
necessary to attain that objective.
It follows that the Italian rules on
the composition of the committee
for the state examination for
access to the profession of advo-
cate do not infringe EC law.

CONSUMER LAW

Case C-336/03, easyCar (UK) Ltd
v Office of Fair Trading, 10 March
2005. Directive 97/7/EC on dis-
tance contracts provides that a
distance contract may be can-
celled within a certain period of
time by the consumer. In the
event of a cancellation, the sums
paid by the consumer must be

penalty,

except for the cost of returning

reimbursed without

the goods. However, there is an
exemption from that obligation
for ‘contracts for the provision of
transport services’. easyCar hires
out self-drive cars in the United
Kingdom and several other mem-
ber states. Cars are booked
through the internet. The hire
contract provides that if the con-
tract is cancelled, the consumer
cannot obtain a refund except if

there have been unusual and
unforeseeable events beyond his
control. The English Office of
Fair Trading received a number
of complaints from consumers
and brought proceedings before
the English High Court. The
High Court asked whether car
hire services are ‘transport servic-
es’ for the purposes of the exemp-
tion contained in the directive.
The ECJ held that the term
‘transport services’ refers general-
ly to services in the transport sec-
tor. The phrase is deliberately
broader than the narrower term
of ‘contracts of carriage’.
“Transport’ refers not only to the
action of moving persons or
goods, but also to making a means
of transport available to the con-
sumer. The court held that the
intent of the directive was to pro-
tect the interest of consumers but
also to protect those of the suppli-
er of certain services, in order that
they should not suffer the dispro-
portionate consequences arising
from cancellation at no expense
and with no explanation of servic-
es that have given rise to a book-
ing. Car hire companies carry on
such an activity. Therefore, the
court concluded that ‘transport
services’ includes contract for the
provision of car hire services, and
thus such a contract cannot be
cancelled by consumers without

penalty.

FREEDOM TO PROVIDE
SERVICES

Case C-39/04,  Laboratoires
Fournier SA v Direction des verifi-
cations nationales et internationales,
10 March 2005. The French tax
code provides that industrial and
commercial or agricultural
undertakings may receive a tax
credit for expenditure relating to
scientific and technical research

activities carried out in France.
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The applicant manufactures and
sells pharmaceutical products. It
commissioned research in various
member states and took this
expenditure into account in calcu-
lating its tax credit for 1995 and
1996. After a tax audit, the
respondent disallowed this expen-
diture for the calculation of the
tax credit. Proceedings were
taken before an administrative
court in Dijon. It referred the
the ECJ, asking
whether the French tax code
restricting the benefit of a tax

matter to

credit to research carried out in
France was consistent with EC
law. The ECJ held that direct tax-
ation falls within the competence
of the member states, but must be
exercised consistently with EC
law. The French legislation is
contrary to the principle of the
freedom to provide services. The
court then examined whether this
difference in treatment can be
justified. Restrictions can be justi-
fied by the need to safeguard the
coherence of the tax system.
However, in this case there is no
direct link between general cor-
poration tax and a tax credit for
part of research expenditure. The
promotion of research and devel-
opment can justify a restriction
on the exercise of fundamental
freedoms in the public interest.
this
directly contrary to EC policy on

However, legislation is
research, which aims to exploit
the potential of the internal mar-
ket to the full by removing legal
and fiscal obstacles to co-opera-
tion between undertakings. The
final ground the court looked at
was the effectiveness of fiscal
supervision as a possible justifica-
tion. However, it concluded that
this legislation could not be justi-
fied on that basis. Thus, the
French legislation was contrary to
the principle of freedom to pro-
vide services. [J
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n April, the Law School

hosted the one-day Finding
your training contract seminar.
The morning session focused
on giving participants an
opportunity to take part in a

Director general Ken Murphy

a4

People and places

Ask the panel
The third annual workshop for members of the panel to assist solicitors in difficulty with the Law Society was recently held in Blackhall Place.
The panel’s work is facilitated by the Guidance and Ethics Committee, members of which are pictured with the panel: (back row, from left) Gerry
Lambe, Lucia Fielding, Neil Matthews, Peter Loftus, Gearoid Geraghty, Roger MacGinley, Dominic Dowling, Declan Hegarty, Kevin O’Higgins
(Guidance and Ethics Committee), William Alymer (Guidance and Ethics Committee), Maura Derivan, Noeline Blackwell, Mary Cowhey, Linda
Kirwan (senior solicitor, Law Society), Sean Sexton, Tom Menton; (front row, from left) Anne Horgan, Frank Heffernan, Mary O’Connor, Deirdre
0O’Connor, Oonagh Sheridan, John Costello (Guidance and Ethics Committee chairman), Brendan O’Donovan, Therese Clarke (Guidance and
Ethics Committee secretary), and Tony O’Doherty

Contract killing

mock interview. Six panels
interviewed and critiqued 44
participants. Each interview
panel was comprised of a
practising solicitor and a human
resources expert. Representa-
tives from Brightwater
Recruitment provided detailed
guidance on the best way to
present a CV and participants
received a detailed CV critique
from Law School training
executive Fionna Fox.

Director general Ken
Murphy opened the afternoon
session. Next, presentations
by solicitors from Arthur Cox,
William Fry, Dillon Eustace,
O’Donnell Sweeney and BCM
Hanby Wallace showed
participants the basics of how
bigger firms recruit trainees.

Training executive Fionna Fox

Finally, Fionna Fox talked
about some of the less-
common routes to finding a
training contract.

Law Society Gazette
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For further information about
trainee recruitment, contact
Fionna Fox; tel: 01 672 4802,
e-mail: f.fox@lawsociety.ie.



People and places

Was that a joke?

At a recent meeting hosted by the Law Society for the managing partners of ten firms were (seated, from left) David Cantrell (Eugene F Collins),
Law Society director general Ken Murphy, Law Society president Owen Binchy, Imelda Reynolds (Beauchamps), Joseph O’Meara (Holmes O’Malley
Sexton), Alan Murphy (O’Donnell Sweeney); (standing, from left) James O’Sullivan (Ronan Daly Jermyn), Mark Thorne (Dillon Eustace), Gerry Carroll

(Whitney Moore & Keller), Law Society senior vice-president Michael Irvine, David O’Donnell (Mason Hayes & Curran), Gary Byrne (BCM Hanby
Wallace), and Hugh Garvey (LK Shields)

Not just moodling along

n April, Enovation Solutions,

which has been involved with
the Law School since 2002,
won the award for the best use
of open-source software at the
ICT Expo Awards, Ireland’s
leading I'T industry awards.
Enovation has led the
development of the on-line
educational tool Moodle, as used
on current PPC courses. The
award was based on the success
of the ppclaw.learnonline site that
was used for the recent PPCI.
The judges cited the variety of
functions offered to students

and ease with which they could
use the system.

The website enables
students to access information
on each core subject on the
PPCI1 course. Materials,
tutorial timetables, changes of
lectures and all aspects of
administration for the course
can be distributed to the site.
Each course co-ordinator and
their support staff can maintain
and update their subject area,
and students can submit

assignments through the on-
line utility.

Law Society director of education TP Kennedy, Enovation’s Gary Mahon

and David Kerrigan, CPD executive Alison Egan, IT systems administrator

Liam Ryan, and Law Society president Owen Binchy

Open all hours

Pictured at the recent PPC2 open day in Blackhall Place are (from
left) director general Ken Murphy, president Owen Binchy and
Education Committee chairman Stuart Gilhooly

Shopping around: students at the PPC2 open day exhibition
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LOST LAND
CERTIFICATES

Registration of Title Act, 1964

An application has been received from
the registered owners mentioned in the
schedule hereto for the issue of a land
certificate as stated to have been lost or
inadvertently destroyed. A new certifi-
cate will be issued unless notification is
received in the registry within 28 days
from the date of publication of this
notice that the original certificate is in
existence and in the custody of some
person other than the registered owner.
Any such notification should state the
grounds on which the certificate is
being held.

(Register of Titles), Central Office, Land
Registry, Chancery Street, Dublin
(Published 3 Fune 2005)

Regd owner: Seamus O’Gorman and
Sheila O’Gorman; folio: 11365F;
lands: Ballinkillin and barony of
Idrone East; Co Carlow

Regd owner: James Doyle; folio: 1668
and 3361; lands: Craans, Leany and
barony of Forth, St Mullins Upper;
Co Carlow

Regd owner: David O’Brien; folio:
2062L;  lands:  townland  of
Drumgeely and barony of Bunratty
Lower; Co Clare

Regd owner: John Booth; folio: 18134;
lands: plots of ground being part of
the townland of Ballylickey in the
barony of Bantry and county of Cork;
Co Cork
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Regd owner: Timothy Buckley; folio:
696F; lands: plots of ground being
part of the townland of Berrings in
the barony of Muskerry East and
county of Cork; Co Cork

Regd owner: Timothy F Cogan; folio:
11814; lands: plots of ground being
part of the townland of Ballyvodane in
the barony of Muskerry East and
county of Cork; Co Cork

Regd owner: Jerry Crowley; folio:
15223; lands: plots of ground being
part of the townland of Gilcagh in the
barony of Muskerry East and county
of Cork; Co Cork

Regd owner: Mary Margaret McLure;
folio: 2421; lands: known as the town-
land of Rathpeacon, situate in the
barony of Cork and the county of
Cork; Co Cork

Regd owner: Paul Scannell and Sheila
Scannell; folio: 59767F; lands: plots of
ground being part of the townland of
Ballycannon in the barony of Cork
and county of Cork; Co Cork

Regd  owner: Mary Josephine
Thompson; folio: 28580; lands: plots
of ground situate on the north side of
the road leading from Shanagarry,
being part of the townland of
Ballylongane in the barony of
Imokilly and county of Cork; Co
Cork

Regd owner: Donal and Frances
Cremin; folio: 22689F; lands: plots of
ground being part of the townland of
Aghern West in the barony of
Kinnatalloon and county of Cork; Co
Cork

Regd owner: Joseph D Neville; folio:
31322F; lands:  townland  of
Kilmacsimon and barony of Carbery
East (east division); area: 0.538 acres;
Co Cork

Regd owner: Neil Kelleher; folio: 5039,
49949, 478F; lands: plots of ground
being parts of the townland of Brinny
in the barony of Kinalea and the
townland of Shanacloyne in the
barony of Kinalmeaky and county of
Cork; Co Cork

Regd owner: Gillarue Properties
Limited, Kinlough, Co Leitrim; folio:
19895 and 19896; lands: Magheracar;
area: 7.0997, 2.6937 hectares; Co
Donegal

Regd owner: Noel McLoughlin,
Carrowmena, Lecamey, Co Donegal;
folio: 37979; lands: Carrowmenagh;
area: 9.9180 hectares; Co Donegal

Regd owner: John Heena, Crumlin,
Ardara, Co Donegal; folio: 5810F;
lands: Newtownburke; area: 0.2329
hectares; Co Donegal

Regd owner: Garry Byrne and Cathy
Byrne; folio: DN48124F; lands: prop-
erty known as 22 Casement Villas, sit-
uate in the parish of Kill and borough
of Dun Laoghaire; Co Dublin

Regd owner: Richard Farrington; folio:
DN3213 and DN4619; lands: proper-

ty situate in the townland of
Carrickmines Great and barony of
Rathdown; Co Dublin

Regd owner: Richard Farrington; folio:
DN3944; lands: property situate in
the townland of Carrickmines Great
and barony of Rathdown, part of the
land situate on the east side of
Glenamuck Road leading from
Golden Ball to Carrickmines; Co
Dublin

Regd owner: William Hoare; folio:
DN5573; lands: a plot of ground situ-
ate in the townland of Darcystown
and barony of Balrothery East; Co
Dublin

Regd owner: William P Keeling; folio:
DN4126; lands: property situate in
the townland of Killeek and barony of
Nethercross; Co Dublin

Regd owner: William P Keeling; folio:
DN3726; lands: property situate in
the townland of Killeek and barony of
Nethercross; Co Dublin

Regd owner: William P Keeling; folio:
DN18298; lands: (1) property situate
in the townland of Forrest Great and
barony of Nethercross, (2) property
situate in the townland of Knocksedan
and barony of Nethercross; Co
Dublin

Regd owner: William P Keeling; folio:
DN5399; lands: property situate in
the townland of Forrest Great and
barony of Nethercross; Co Dublin

Regd owner: William P Keeling; folio:
DNB802; lands: a plot of ground situ-
ate in the townland of Brazil and
barony of Nethercross; Co Dublin

Regd owner: Alicia Kennedy; folio:
DN1646; lands: property situate in
the townland of Broghan and barony
of Castleknock; Co Dublin

Regd owner: Alicia Kennedy; folio:
DN1648; lands: property situate in
the townland of Broghan and barony
of Castleknock; Co Dublin

Regd owner: Gregory Hogan and Mary
Lynch; folio: DN22653F; lands:
property situate in the townland of
Haroldsgrange and  barony of
Rathdown (plan 507X), property situ-
ate in the townland of Ballinteer and
barony of Rathdown (plan 508X); Co
Dublin

Regd owner: Brendan McGlynn; folio:
DN16334L; lands: property situate in
the townland of Esker North and
barony of Newcastle; Co Dublin

Regd owner: Owen O’Donnell and
Sharon O’Donnell; folio: DN79784F;
lands: property situate in the town-
land of Balally and barony of
Rathdrum; Co Dublin

Regd owner: John Curley and Annette
Curley; folio: 17073; lands: townland
of Ardnadoman West and barony of
Loughrea; area: 20.7960 hectares; Co
Galway

Regd owner: John Ridge; folio: 21033F;
lands: townland of Kylesalia and
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barony of Ballynahinch; area: 3.2981
hectares; Co Galway

Regd owner: John Connelly (John) Jnr;
folio: 3775F; lands: townland of
Ballinleva and barony of Moycullen;
area: | acre, 27 perches; Co Galway

Regd owner: James Corcoran; folio: 946,
950, 2680; lands: townlands of
Barnhill West and Castledermot and
baronies of Kilkea and Moone; Co
Kildare

Regd owner: Seamus Finn; folio: 4063F;
lands: townland of Leixlip and barony
of North Salt; Co Kildare

Regd  owner:  Peter  Stephen
McLoughlin; folio: 13958F; lands:
townland of Ellistown and barony of
Offaly; Co Kildare

Regd owner: John Tyrell and Anthony
Tyrrell; folio: 1221; lands: townland of
Painestown and barony of Ikeathy and
Oughterany; Co Kildare

Regd owner: Lily Alice Violet Boland
(deceased); folio: 11619 Kilkenny;
lands: Killinny and Goodwinsgarden
and barony of Kells; Co Kilkenny

Regd owner: Thomas Cody (Junior);
folio: 15715F; lands: Castlecolumb,
Earlsgrove, Ballylowra, Derrynahinch
and barony of Knocktopher; Co
Kilkenny

Regd owner: Andrew Townsend; folio:
12327; lands: Ballyclovan and
Ballyline and barony of Callan and
Shillelogher; Co Kilkenny

Regd owner: Francis Aldritt; folio:
18145; lands: Beladd and barony of
Maryborough East; Co Laois

Regd owner: Gerard Quinlan; folio:
2011; lands: Keeloge South and
barony of Upperwoods; Co Laois

Regd owner: Gerard Quinlan; folio:
1023F; lands: Keeloge South and
barony of Upperwoods; Co Laois

Regd owner: James Scully and Carmel
Scully;  folio:  1919F;  lands:
Clogrenan  and  barony  of
Slievemargy; Co Laois

Regd owner: John McDonald; folio:
7673F; lands: Crossneen and barony
of Slievemargy; Co Laois

Regd owner: Kate B Fowley, Doonkelly,
Five Mile, Burne, Co Leitrim; folio:
1792F; lands: Leean (together with
commonage); Co Leitrim

Regd owner: John Francis Gilraine,
Derrinahona,  Ballinaglera, Co
Leitrim; ~ folio:  824;  lands:
Greaghnafarna; area: 6.566 hectares;
Co Leitrim

Regd owner: Mary Anne Reilly, Bohey,
Drumlish, Co Longford; folio: 1190;
lands: Beihy; Co Leitrim; area: 7.0162
hectares; Co Leitrim

Regd owner: Gerald McTernan,
Flughanagh,  Dromahaire,  Co
Leitrim; ~ folio:  1962;  lands:
Flughanagh; area: 9.6896 hectares;
Co Leitrim

Regd owner: Austin Shinnors; folio:
7080;  lands:  townland  of



Ballynagallagh and  barony of
Smallcounty; Co Limerick

Regd owner: the mayor, aldermen and
burgesses of the borough of
Drogheda, Drogheda, Co Louth;
folio: 2476F; lands: Lagavooren; Co
Louth

Regd owner: the Right Reverend
Monsignor Henry Laverty VG PP, St
Peter’s Presbytery, Drogheda, Co
Louth; Very Reverend John Canon
O'Neill, Kilsaran, Castlebellingham,
Co Louth; folio: 9728; lands:
Kilsaran; area: 0.1391; Co Louth

Regd owner: Patrick Gordon (deceased):
folio: 43108; lands: townland of (1)
and (2) Lisgormin, (3) Rathrowan and
barony of (1), (2) and (3) Gallen; area:
(1) 1 acre, 3 roods, 30 perches; (2) 7
acres, 4 perches; (3) 5 acres, 3 roods,
10 perches; Co Mayo

Regd owner: Thomas Heneghan; folio:
13501F; lands:  townland  of
Barnakillew and barony of Carra;
area: 0.1266 hectares; Co Mayo

Regd owner: John Valentine Cummins;
folio: 13201, 34065 and 48422; lands:
townland of Cornaroya and barony of
Kilmaine; Co Mayo

Regd owner: Mary Murphy; folio:
31836; lands: townland of Levallyroe
and barony of Costello; area: 0.1340
hectares; Co Mayo

Regd owner: Meath County Council,
County Hall, Navan, Co Meath; folio:
4576; lands: Stalleen; Co Meath

Regd owner: Alex Smith, ¢/o Patrick
Noonan & Co, Solicitors, Athboy, Co
Meath;  folio:  17009F;  lands:
Mullaghstones; Co Meath

Regd owner: Francis Brennan; folio:
1511F; lands: townland of (1)
Newtown, (2) Ardnaglass Lower and
barony of (1) and (2) Carbury; area:
(1) 2.262 acres, (2) 13.400 acres; Co
Sligo

Regd owner: James Finn; folio: 9488;
lands: townland of Kilfree and barony
of Coolavin; area: 2.8631 hectares; Co
Sligo

Regd owner: Elizabeth (otherwise Lily)
Martin; folio: SL3243 Co Sligo; lands:
property  known as  Achonry,
Ballymote, Co Sligo; Co Sligo

Regd owner: William Fechily and Ann
Feehily; folio: 26554F; lands: town-
land of Kerane and barony of Upper
Ormond; Co Tipperary

Regd owner: William ] O’Brien; folio:
11127; lands: Tinnakilly and Cornhill
and barony of Lower Ormond; Co
Tipperary

Regd owner: James Foley; folio: 3747;
lands: plots of ground being part of
the townland of Drumroe in the
barony of Decies without Drum and
county of Waterford; Co Waterford

Regd owner: Peter Patrick Martin
Fitzroy Baron Hempil; folio: 8717,
lands: plots of ground being part of
the townland of Coolahest in the
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barony of Decies within Drum and
county of Waterford; Co Waterford

Regd owner: Edward Fleming,
Kinnegad, Co Westmeath; folio:
11523; lands: Kinnegad; area: 3.7762
hectares; Co Westmeath

Regd owner: John Murphy and Mary
Murphy;  folio:  20340;  lands:
Ballyboggan Lower and barony of
Shelmaliere East; Co Wexford

Regd owner: John Kane; folio: 200F;
lands: townland of Shelton and barony
of Arklow; Co Wicklow

Regd owner: Patrick Kavanagh; folio:
2061; lands: townland of Ballymoney
and barony of Arklow; Co Wicklow

Regd owner: Patrick Kavanagh; folio:
2060; lands: townland of Ballymoney
and barony of Arklow; Co Wicklow

Regd owner: Julius Lipschitz; folio:
1590F; lands: townland of Rathdown
Lower and barony of Rathdown; Co
Wicklow

Regd owner: Patrick Greene; folio: 9426;
lands: townland of Rathdown Lower
and barony of Rathdown; Co
Wicklow

LOST WILLS

Cotter, John, otherwise John M, oth-
erwise Malachy (deceased), late of 34
Ennafort Park, Raheny, Dublin 5. Would
any person with any knowledge of a will
executed by the above named deceased,
who died on 26 June 2004, please contact
Farrell  McDonnell ~ Sweeney &
Company, Solicitors, Abbey Street,
Roscommon; tel: 090 662 6102, fax: 090
662 5394, e-mail: jrs@eircom.net

Fehilly, Nora, late of Carrihue, Kilcully,
Whitescross, Co Cork, who died at
Powder Mill Nursing Home, Ballincollig,
Co Cork on 18 September 2003. Would
any person having knowledge of the
whereabouts of a will made by the above
named deceased please contact Deirdre
O’Callaghan, James Lucey & Sons,
Solicitors, Kanturk, Co Cork, tel: 029
50026

Flannery, Patrick (deceased), late of 2
Newcastle Avenue, Galway. Would any
person having knowledge of the where-
abouts of the original will dated 16 May
1984 of the above named deceased, who
died on 3 December 1988, please contact
Blake & Kenny, Solicitors, 2 St Francis
Street, Galway, tel: 091 564 340, fax: 091
564915

Flynn, Mary (deceased), late of 35
Nutley Lane, Donnybrook, Dublin 4.
Would any person having knowledge of a
will made by the above named deceased,
who died on 22 April 2005, please contact
O’Donoghue Murphy, Solicitors, 35
Heidelberg, Roebuck Road, Dublin 14;
tel: 01 288 4593, fax: 01 278 7005

01 672 4828 (fax: 01 672 4877)
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Fox, Brendan (deceased), late of
Raheen, Brittas, Co Dublin. Would any
person having knowledge of a will made
by the above named deceased, who died
on 3 January 2005, please contact Seamus
Maguire & Company, Solicitors, 10 Main
Street, Blanchardstown, Dublin 15; tel: 01
821 1288, fax: 01 821 1442, e-mail:
edwinadonoghue@seamusmaguire.ie

Hodge, William Derry, and Winifred
Marion Tierney (otherwise known as
Marie Hodge) (deceased), late of 38
Grantham Road, Birkdale, Southport,
Merseyside, PR 84LS, England. Would
any person having knowledge of a will
made by William Derry Hodge, born 29
August 1930 and died 4 October 2003,
and/or knowledge of a will made by
Marion Tierney Hodge, born 28 May
1931 and died 30 October 2003, please
reply to box no 50/06

Kavanagh,  Patrick ~ Raymond
(deceased), late of 52 Limewood Road,
Raheny, Dublin 5. Would any person hav-
ing knowledge of a will made by the above
named deceased, who died on 29 March
2005, please contact Gallagher Shatter,
Solicitors, 4 Upper Ely Place, Dublin 2

Ni Cheallachain, Aine (deceased), also
known as Ann O’Callaghan (deceased),
late of 363 Howth Road, Raheny, Dublin
5. Would any person having knowledge of
awill made by the above named deceased,
who died on 4 September 2002 at
Beaumont Hospital, Beaumont, Dublin 9,
please contact Grainne Griffith &
Company, Solicitors, Unit 2, Woodfall
House, Watermill Road, Raheny, Dublin
S tel: 01 832 7899, fax: 01 851 2085, e-
mail: grainnegriffith@eircom.net

Proudman, Robert (deceased), late of
Atlantic View, Tramore, Co Waterford
and formerly of 82 Elm Park, Tramore,
Co Waterford. Would any person having
any knowledge of a will made by the above
named deceased, who died on 24
February 2005 at St Vincent’s Hospital,
Elm Park, Dublin 4, contact Hegarty and
Co, Solicitors, 4 St Andrew’s Terrace,
Newtown, Waterford; tel: 051 841 577
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Sheridan, James P (deceased), late of
269 Navan Road, Dublin 7. Would any
person having knowledge of the where-
abouts of a will made by the above
named deceased, who died on 10 April
2005, please contact Andrew Fay,
Solicitor, NJ Downes & Co, Solicitors,
Dominick ~ Street, Mullingar, Co
Westmeath; tel: 044 48646, fax: 044
43447, e-mail: andrew@njdownes.ie

Smyth, Kieran (deceased), late of 10
Kilnavara Crescent, Cavan. Would any
person with any knowledge of a will
executed by the above named deceased,
who died on 10 July 2004, please con-
tact Mary O’Malley, Dermot M
Dempsey &  Co,  Solicitors,
O’Growney Street, Athboy, Co Meath;
tel: 046 943 2583

Tobin, Mary (deceased), late of
Curragh  Lawn Nursing Home,
Kinneagh, Curragh, Co Kildare, for-
merly of New Road, Clondalkin,
Dublin 22. Would any person having
knowledge of the whereabouts of a will
made by the above named deceased,
who died on 15 February 2005 at
Curraghlawn Nursing Home, Kildare,
please contact Anglesea Solicitors, 6
Bridge Court, City Gate, St Augustine
Street, Dublin 8; tel: 01 679 8444, fax:
01 679 5771, e-mail: info@anglesea-
solicitors.ie

Watts, John (deceased), late of 121
New Cabra Road, Dublin 7, who died
on 11 March 2004. Would any person
having knowledge of the whereabouts of
a will made by the above named
deceased please reply to box no 51/06

Keeney, Bernadette (otherwise
Bernie) (deceased), late of 6 Harbour
View Terrace, Killybegs, Co Donegal,
who died on 5 February 2005. Would
any person having knowledge of the
whereabouts of a will made by the
above named deceased please contact
O’Donnell & Co, Solicitors, 6
Tirchonaill Street, Donegal Town, Co
Donegal; tel: 074 974 0444, fax: 074
974 0455
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2 James Hyland an company

5 Whion Qiay, Qork Tel : 021 431 9200 Fax: 021
431 9300
MISCELLANEOUS fax: 048 3026 7712, e-mail: norville@

Northern Ireland solicitors providing
an efficient and comprehensive legal serv-
ice in all contentious/non-contentious
matters. Dublin-based consultations and
elsewhere. Fee apportionment. ML
White, Solicitors, 43-45 Monaghan
Street, Newry, Co Down; tel: 080 1693
68144, fax: 080 1693 60966

Northern Ireland agents for all con-
tentious and non-contentious matters.
Consultation in Dublin if required. Fee
sharing envisaged. Contact Norville
Connolly, D&E Fisher, Solicitors, 8
Trevor Hill, Newry; tel: 048 3026 1616,

SOLICITORS PRACTICE
FOR SALE IN CORK CITY

Successful principal run
private client firm
Please respond to David Rowe at
Outsource. Tel: 01-6788490
Email: dr@outsource-finance.com

Sole Practitioner seeks
Merger or Overhead
Sharing Arrangement

Sole Practitioner in Dublin
south/southwest is looking to
share overheads or a merger
with similar size or larger firm.
Main practice areas are family

law, conveyancing and litigation.

Please reply in confidence
to David Rowe, Outsource,
Tel: 01 6788490 Email:
dr@outsource-finance.com

At Holles Street, adjacent
Merrion Square, Modern low
maintenance, four storey, pur-
pose built 10 years ago, (not
listed) period style, external
with open plan floors, selling
with 2 car spaces. Net area
2.417 square feet, Gross
2,800. Not expensive at
€1.95m - interest only will
cost €68,000 P/A (before any
set-offs). Why Rent?

Phone 087 251 8856.
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dandefisher.com

England and Wales solicitors will pro-
vide comprehensive advice and under-
take contentious matters. Offices in
London, Birmingham, Cambridge and
Cardiff. Contact Levenes Solicitors at
Ashley House, 235-239 High Road,
Wood Green, London 8H; tel: 0044
2088 17777, fax: 0044 2088 896395

London solicitors will be pleased to
advise on UK matters and undertake
agency work. We handle probate, litiga-
tion, property and company/commercial.
Parfitt Cresswell, 567/569 Fulham Road,
London SW6 1EU; DX 83800 Fulham
Broadway; tel: 0044 2073 818311, fax:
0044 2073 816723, e-mail: arobbins@
parfitts. co.uk

Ordinary seven-day publican’s licence
for sale in county Waterford. Contact:
Michael ] O'N, Quirk & Co, Solicitors,
Main  Street, Carrick-on-Suir, Co
Tipperary; tel: 051 640 019 or fax: 051
641376

Ashford Temple & Co, law agents and
law researchers; 29 Buckingham Village,
Dublin 1; tel: 01 855 4844, mobile: 087
278 0467, e-mail: thomaspphelan@eir-
com.net

South African immigration law: pro-
fessional advice and assistance provided
by Dublin-based South African attorney
and consultant to Thomson Wilks
Attorneys in Johannesburg. Contact
Samantha ~ Ryan  at  e-mail:
samantha@thomsonwilks.co.za or tel:
00353 86 300 4640

For sale - publican’s licence (ordinary)
— contact Lees Solicitors, 45 Church
Street, Listowel, Co Kerry; tel: 068
21279; reference SOD/MC

TITLE DEEDS

McDonnell, John Francis (deceased),
late of 13 Muskerry Terrace, Blarney, Co
Cork and 20 Muskerry Terrace, Blarney,
Co Cork. Would any person having
knowledge of the title documentation to
13 Muskerry Terrace, Blarney, Co Cork

and 20 Muskerry Terrace, Blarney, Co
Cork, please contact JW O’Donovan,
Solicitors, 53 South Mall, Cork; tel: 021
730 0200, fax: 021 427 3704; ref: 1183/2

Toner, Mary, of 22 Bath Avenue
Gardens, Sandymount, Dublin 4. Would
any person having knowledge of the
whereabouts of the title deeds of the
above mentioned property (unregis-
tered), please contact Maurice E Veale &
Co, Solicitors, 6 Lower Baggot Street,
Dublin 2; tel: 01 676 4067, fax: 01 676
3436, e-mail: info@vealesolicitors.com

In the matter of the Landlord and
Tenant Acts, 1967-1994 and in the
matter of the Landlord and Tenant
(Ground Rents) (No 2) Act, 1978: an
application by Terence Holdings
Limited

Take notice that any person having an
interest in the freehold or intermediate
estate of the following property: all that
the premises comprising no 45 Bolton
Street in the parish of St Mary and city of
Dublin held under the following leases:
lease dated 24 June 1723 between Luke
Gardiner and Samuel Braithwaite for a
term of 999 years from 24 June 1723,
subject to and indemnified against a year-
ly rent of IR£12; lease dated 3 August
1875 between Matthew Egan of the one
part and Michael Crooke of the other
part for the term of 500 years from 3
August 1875, subject to a yearly rent of
one shilling.

And take notice that Terence
Holdings Limited intends to submit an
application to the county registrar for the
city of Dublin for acquisition of the free-
hold interest in the aforesaid property,
and any party or parties ascertaining that
they hold a superior interest in the afore-
said premises are called upon to furnish
evidence of title in the aforementioned
premises to the below named within 21
days from the date of this notice.

In default of any such notice being
received, Terence Holdings Limited
intends to proceed with the application
before the county registrar at the end of
the 21 days from the date of this notice
and will apply to the county registrar for
the city of Dublin for directions as may
be appropriate on the basis that the per-
son or persons beneficially entitled to the
superior interest, including the frechold
reversion in the aforesaid premises, are
unknown and unascertained.

Date: 3 Fune 2005

Signed: Marcus Lynch Solicitors (solicitors
for the applicant), 12 Lower Ormond Quay,
Dublin 1

In the matter of the Landlord and
Tenant Acts, 1967-1994 and in the
matter of the Landlord and Tenant
(Ground Rents) (No 2) Act, 1978 and in
the matter of an application by Henry
A Crosbie
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Take notice that any person having any
interest in the freehold estate of the fol-
lowing property: all that and those no 17
Creighton Street (otherwise known as nos
19,20 and 21 Creighton Street).

Take notice that Henry A Crosbie
intends to submit an application to the
county registrar for the county/city of
Dublin for the acquisition of the frechold
interest in the aforesaid property, and any
party asserting that they hold a superior
interest in the aforesaid premises (or any
of them) are called upon to furnish evi-
dence of title to the aforementioned
premises to the below named within 21
days from the date of this notice.

In default of any such notice being
received, O'Neill & Company, Solicitors,
intends to proceed with the application
before the county registrar at the end of
21 days from the date of this notice and
will apply to the county registrar for the
county/city of Dublin for directions as
may be appropriate on the basis that the
person or persons beneficially entitled to
the superior interest including the free-
hold reversion in each of the aforesaid
premises are unknown or unascertained.
Date: 3 June 2005
Signed: O’Neill & Company (solicitors for the
applicant), 382 Clontarf Road, Dublin 3

In the matter of the Landlord and
Tenant Acts, 1967-1994 and in the mat-
ter of the Landlord and Tenant (Ground
Rents) Act, 1967 and the Landlord and
Tenant (Ground Rents) (No 2) Act, 1978
and in the matter of the premises situ-
ated at no 2 Henrietta Street, in the
city of Waterford: an application by
Tek Koy Teng and Alice Teng

Take notice that any person having any
interest in the frechold estate of or any
superior or intermediate interest in the
hereditaments and premises situate at no 2
Henrietta Street, parish of Trinity
Without and city of Waterford, and being
a piece or part of the ground with shop
premises and premises with residential
accommodation overhead, held under an
indenture of lease made 19 December
1944 between Wilfrid Edmond Christmas
of the one part and George T Herbert of
the other part for a term of 35 years from
1 August 1944, should give notice to the
undersigned solicitors.

Take notice that the applicants, Tek
Koy Teng and Alice Teng, being the per-
sons entitled under sections 9 and 10 of
the Landlord and Tenant (Ground Rents) (No
2) Aet, 1978, intend to submit an applica-
tion to the county registrar for the county
and city of Waterford for the acquisition
of the freehold interest and any intermedi-
ate interest in the aforesaid property, and
any party adverting that they hold a supe-
rior interest in the aforesaid premises or
any of them are called upon to furnish evi-
dence of title to the aforementioned
premises to the below named within 21
days of the date of this notice.
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UNITED STATES LAWYERS

Kleeman, Abloeser & DiGiovanni, P.C. is a prominent
U.S. law firm that specializesin providing the following
legal servicesin the United States:

1 Travel law: Representing foreign visitors seriously

injured in the United States
2 Personal injury litigation in the United States

Contact Michael Kleeman, Esg., a
(toll free) 00-800-221-56970 or by
e-mail at mkleeman@kleemanlawfirm.com

For more information about our law firm visit
our website at www.kleemanlawfirm.com

In default of such notice being
received, the applicants intend to pro-
ceed with the application before the
county registrar at the end of 21 days
from the date of this notice and will
apply to the county registrar for the
county of Waterford for such direction as
may be appropriate on the basis that the
person or persons beneficially entitled to
such superior interest including the free-
hold reversion in the aforementioned
property are unknown or unascertained.
Date: 3 June 2005
Signed: MM Halley & Son (solicitors for the
applicant), 5 Georges Street, Waterford

In the matter of the Landlord and
Tenant Acts, 1967-1994 and in the
matter of the Landlord and Tenant
(Ground Rents) (No 2) Act, 1978 and in
the matter of an application by Keith
Choy of 45 College Park, Dundrum,
Dublin 16, in the city of Dublin
Premises: 37 Lower Camden Street,
Dublin 2

"Take notice any person having interest in
the frechold estate of the following prop-
erty: 37 Lower Camden Street, Dublin 2.
Take notice that Keith Choy of 45
College Park, Dundrum, Dublin 16,
intends to submit an application to the
county registrar for the county of the city
of Dublin for the acquisition of the free-
hold interest in the aforementioned
properties, and any party asserting that
they hold a superior interest in the afore-
said properties (or any of them) are called
upon to furnish evidence of title to the
aforementioned premises to the below
named within 21 days from the date of
this notice.

In default any such notice being
received, the applicant, Keith Choy,
intends to proceed with the application
before the county registrar at the end of
21 days from the date of this notice and
will apply to the county registrar for the
county of the city of Dublin for direc-
tions as may be appropriate on the basis
that the person or persons beneficially

NORTHERN
IRELAND
SOLICITORS

We will engagein,
and advise on,
al Northern Ireland-
related matters,
particularly personal injury
litigation.
Consultations where
convenient.

OLIVERM
LOUGHRAN
& COMPANY

9 HOLMVIEW TERRACE,
OMAGH,
CO TYRONE
Phone (004428) 8224 1530
Fax: (004428) 8224 9865
e-mail:
o.loughran@dial.pipex.com

SPANISH LAWYERS

RAFAEL BERDAGUER

ABOGADOS

TWENTY YEARS ADVISING CLIENTS
IN REAL ESTATE TRANSACTIONS IN SPAIN

PROFILE: FIELD OF PRACTICES:
panish Lawyers Firm focused eneral Practice, Administra-
on serving the need of the for- Gtive Law, Civil and Commercial

eign investors, whether in compa- Law, Company Law, Banking and
ny or property transactions and all Foreign Investments in Spain,
attendant legalities such as ques- Arbitration, Taxation, Family Law,
tions of inheritance, taxation, International Law, Litigation in all
accounting and bookkeeping, Courts.

planning, land use and litigation in
all Courts.

Avda. Ricardo Soriano, 29,
Edificio Azahara Oficinas, 4 Planta, 29600 Marbella, Malaga, Spain

Tel: 00-34-952823085 Fax: 00-34-952824246
e-mail: rberdaguer@berdaguerabogados.com
Web site: www.berdaguerabogados.com

entitled to the superior interest including
the freehold in each of the aforesaid
premises are unknown or unascertained.
Date: 3 June 2005

Signed: Joynt & Crawford (solicitors for the
applicant), 8 Anglesea Street, Dublin 2

In the matter of the Landlord and
Tenant Acts, 1967-1994 and in the
matter of the Landlord and Tenant
(Ground Rents) (No 2) Act, 1978 and in
the matter of Dermot Glynn and
David Mellon: an application by
Dermot Glynn and David Mellon
Take notice any person having any inter-
estin the freehold estate of the following
property: 3 Crannagh Park, Rathfarn-
ham, Dublin 14.

Take notice that Dermot Glynn and
David Mellon of 3 Crannagh Park,

ENGLISH LAW AGENCY SERVICES

Fearon & Co

SOLICITORS

EaWilal PIET

* Fearom & Co specialise in acting for non-residens
im the ficlds of probare, propery and litigaton

= Each solicivor is available by direct Lline, fax or e-mail.

& Pemrom & o is commntied o the use of inlommation
ey

o Ve Gievos odlTices aec watlin Dl an hoar of London
i o spiom and withim o she ooy from
Garwick and Hearthrow airpnms

= Mo win, no fee arranpements are available in
APPLUPCiate Ccases

¥ISIT (MR WEBSNITE
www fearonlaw.com

WEsrmdnsTer | lnss
@ Furmdbry Road . Gudldioed, Swcy GUL LTEA Eogslagd
‘Telephaimss I A9 T35 5908490 I O 4 1985 S EAa
Gl Bugsil: coguirics (@ Rarvadaw oo

FROPERETY
Jexhin Philllips
aipi amnlawcnn
1M 44 1445 SH041

LITIGATION
Martin Willinnms
ey [ S alaow: oo
(WA Ta85 Talsas

PROBATT
Francesca Mach
e dearonbes oo
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Rathfarnham, Dublin 14, intend to sub-
mit an application to the county registrar
for the county of Dublin for the acquisi-
tion of the freehold interest in the afore-
said properties, and any party asserting
that they hold a superior interest in the
aforesaid premises (or any of them) are
called upon to furnish evidence of title to
the aforementioned premises to the
below named within 21 days from the
date of this notice.

In default of any such notice being
received, David Mellon and Dermot
Glynn intend to proceed with the applica-
tion before the county registrar at the end
of 21 days from the date of this notice and
will apply to the county registrar for the
county of Dublin for directions as may be
appropriate on the basis that the person
or persons beneficially entitled to the
superior interest including the freehold
reversion in each of the aforesaid premis-
es are unknown or unascertained.

Date: 3 Fune 2005

Signed: DC Shaw & Co (volicitor for the
applicant), 200 Kimmage Road West,
Crumilin, Dublin 12

In the matter of the Landlord and
Tenant Acts, 1967-1994 and in the
matter of the Landlord and Tenant
(Ground Rents) (No 2) Act, 1978: an
application by John Leogue of 30
Tona Road, Glasnevin, Dublin 9

50

Solicitor Practice

FOR SALE

In Dublin 2

L ong-established

CONTACT:

D.A. Healy,
Chartered Accountant,
38, Shrewsbury Lawn,

Cabinteely,

Dublin 18.

Professional
information

“Take notice any person having an inter-
estin the freehold estate of the property
known as 36 Tona Road, Glasnevin,
Dublin 9.

Take notice that the applicant intends
to submit an application to the county
registrar for the city of Dublin for the
acquisition of the frechold interest in the
property, and any party asserting that
they hold a superior interest in the prop-
erty are called upon to furnish evidence
of title to the property to the below
named within 21 days from the date of
this notice.

In default of any such notice being
received, the applicant intends to pro-
ceed with the application before the
county registrar at the end of 21 days
from the date of this notice and will
apply to the county registrar for direc-
tions as may be appropriate on the basis
that the persons or persons beneficially
entitled to the superior interest includ-
ing the freehold reversion in the proper-
ty are unknown or unascertained.

Date: 3 Fune 2005

Signed: MacGeehin Toale Nagle (solicitors
for the applicant), 10 Prospect Road,
Glasnevin, Dublin 9

In the matter of the Registration of
Titles Act, 1964 and in the matter of
an application for first registration by
Eben Hamilton, c¢/o Orpen Franks,

Solicitors, 28/30 Burlington Road,
Dublin 4

Take notice that Eben Hamilton, c/o
Orpen  Franks, Solicitors, 28/30
Burlington Road, Dublin 4, has lodged
an application for first registration with
an absolute title of part of the townland
of Priest’s Island in Lough Ree at Cashel
West in the barony of Rathcline in the
county of Longford, more particularly
shown on the map lodged with the appli-
cation.

The application and map may be
inspected at the Land Registry Office,
Chancery Street, Dublin 7.

All persons objecting to such regis-
tration are hereby required to file their
objection in writing duly verified in this
registry within 30 days of the date of this
notice.

Date: 3 Fune 2005

Signed: Orpen Franks (solicitors for the
applicant),  28/30  Burlington  Road,
Dublin 4

RECRUITMENT

Apprenticeship required: master’s
graduate with extensive employment
experience secks legal apprenticeship.
Superb interpersonal, IT and project
management skills, FE1 and Irish exam
passed. All areas considered. Available
immediately. Willing to pay own fees.
Contact: 085 713 1897 or e-mail:
MLI25@ireland.com

Apprenticeship position sought:
friendly, engaging, highly-motivated
professional seeks an apprenticeship. All
areas welcomed. I have successfully
completed all FEI examinations and
first Irish exam in nine-month period.
Additionally, I hold a BA (Hons).
Presently I am serving as a legal execu-
tive in a busy medium-sized solicitor’s
office. T know first hand the value of
teamwork and I am someone who is able
to work on my own initiative. Please
contact Jer, tel: 086 160 2408

Part-time  conveyancing/probate
solicitor required for legal practice in
the midlands. Some experience required.

Two/three days per week. Reply to box
no 52/06

Part-time position - Midlands: we
require an experienced solicitor to fill a
part-time position on a permanent basis.
The position involves mainly con-
veyancing but with the requirement to
deal in other areas of general practice.
Candidates should have extensive expe-
rience in conveyancing, general practice
and in dealing with clients in a busy
office. Candidates must be in a position
to work on their own initiative and to
handle their own caseload independent-
ly. Pleasant, flexible working atmosphere
with support staff and colleagues. Salary
negotiable with experience. Apply in
strictest confidence with CV to Hughes
Kehoe & Co, Bridge Street, Tullamore;
e-mail: hugheskehoe@eircom.net

Locum solicitor required: start 1
September 2005 for six months; Dublin
8 practice. Conveyancing experience
essential. Please reply to box no 53/06

Galway solicitor required for immedi-
ate start in busy city practice, with expe-
rience in litigation and conveyancing.
More than one year’s practice experience
required. Please reply to box no 54/06

Solicitor traineeship required. BBLS,
LLM graduate and working professional
seeks solicitor traineeship for entry into
Blackhall 2005. Passed all FEI examina-
tions and first Irish exam. Conscientious
and highly-motivated worker. Available
immediately. Please contact me on 086
337 8149, e-mail: am1450@gmail.com

Locum solicitor required imme-
diately for South Tipperary region
with a well-established practice.
Suitable candidates should prefer-
ably have extensive conveyancing
experience. To apply, please submit
resumé to Laura Bourke, Europlan
Recruitment, Europlan House,
Gurtnafleur  Business  Park,
Clonmel, Co Tipperary or e-mail:
jobs@europlanservices.com

EO1-474 1031.

On Line

Blackhall Place, Dublin 7.

& dan laffan@onlinecolour.ia

Digital printing - Colour and B&W
Document scanning & indexing

¥ Litigation document management
Database design & administration

/
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Oifig an Ard-Aighne L

THE OFFICE OF THE ATTORNEY GENERAL i
GOVERNMENT OF IRELAND

THE OFFICE OF THE ATTORNEY GENERAL REQUIRES

SOLICITORS or BARRISTERS

FOR POSITIONS AS

Assistant Parliamentary Counsel

(GRADE 1)

The Office of the Parliamentary Counsel to the Government, which is a constituent part of the Office
of the Attorney General, will shortly be looking for Solicitors or Barristers interested in developing
their careers in a challenging and modern legal environment. The position involves legal drafting
work of the highest level and importance to the Government and provides an opportunity for
developing expertise in new and existing areas of law both here and abroad. The work is interesting,
topical and stimulating. The Office provides opportunities for further education and has up to date

IT facilities and a well resourced library.

B OFFICE OF THE PARLIAMENTARY

COUNSEL TO THE GOVERNMENT
The Office of the Parliamentary Counsel to the Government is
responsible for the drafting of Government Bills and Government
Orders and for the drafting or settling of most statutory
instruments made by Ministers of the Government. In addition,
the Statute Law Revision Unit is a drafting unit within the Office
of the Attorney General which isinvolved with consolidation and
revision Bills and statute law restatements. The drafting staff of
that Unit includes personnel seconded from the Office of the
Parliamentary Counsel to the Government.

® TRAINING

Each new entrant at Assistant Parliamentary Counsel Grade |1
level will be trained by working on drafting assignments of
increasing complexity. Initialy, the Assistant Parliamentary
Counsel Grade Il will work with senior colleagues on drafts and
gradually begin to work on his or her own initiative. Practical
training on the job is the key element in the training process for
entrants at Grade |1 level which will be supplemented by seminars
on aspects of drafting.

® LOCATION

The Office is currently located in Government Buildings, Merrion
Street, Dublin 2. It has not been listed by the Government as part of
its decentralisation programme. The building has undergone
refurbishment to facilitate persons with disabilities.

B FUTURE VACANCIES
A panel may be established from which future vacancies may be
filled. All the posts are permanent and pensionable.

H QUALIFICATIONS

Applicants must, on 1 May 2005, have been called to the Bar or
have been admitted and be enrolled as a solicitor in the State, and
since qualifying, have practised as a Barrister or Solicitor in the
State for at least 4 years. (Periods spent in awholetime positionin
the Civil Service, for appointment to which qualification as a
Barrister or Solicitor was an essential requirement, will be
reckonable for the purpose of practice).

B SALARY SCALE

The salary scale as at 1 May 2005 is €63,652 — €81,796 per
annum (full PRSI). Entry at a point above the minimum may be
possible for appointees with suitable experience.

E CLOSING DATE

The above recruitment competition, including the closing date
will be advertised shortly. Full details will be available on the
Office website at www.attorneygeneral.ie and will also be
published in the national newspapers.

If you would like additional information on these vacancies
please feel free to visit our website www.attorneygeneral.ie or
contact the Human Resources Unit, ph. 01 6314058
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LAW LECTURERS REQUIRED
(full-time/part/time)
#ﬂﬂ.

L

l'l .

--—

Portobello College Dublin

Portobello College (www.portobello.ie) is one of Ireland’s leading independent third level colleges, offering
Certificate, Degrees and Diplomas (Irish and UK validated) in Law, Accountancy, Business, Marketing and
Computing. The college has cooperation agreements with leading universities in Europe, China and the U.S.
Future Law Graduates with L.L.B (Hons.) from Portobello College Law School are now for the first time on a par
with Law Graduates from N.U.l and Trinity College.

Portobello College Law School now seeks applications from experienced/highly qualified lecturers. With our
new found status of having its Law Graduates on a par with Law Graudates from NUI and Trinity College, we are
now expanding rapidly at both undergraduate and graduate level offering new courses to cover the entire spec-
trum of law courses (both part-time and full-time/day and evening).

Applicants will only be contacted if called for interview. Reply with CV to kearnsu@portobello.ie
EXCELLENT REMUNERATION FOR SUITABLE CANDIDATES.
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We know how important confidentiality is
when you're looking for a job in the
legal profession

Contact: Simwad Wallace, Manager, B
Tel: #0353 | &4899

|| eeointmests |
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Legal Opportunities

In-House

Head of Lezal

13 0,000 - 140,000
cxlobal Finamdal Institution is reauiting for a senioe s a2 heal of
leqpd, The anccessful candiclate il desslop and irmglernent srategics,
procecures, polides ancd aplicade laas, vou wdl resies guoups
cornpliane aul contd the legd adbsory Lincion. The aocesshl
cariolate will b a cualifed aolidtor or Banister with at kst 100wears
FOE in nandal serdces law. Funck eapeience prefered bt not
esentid. ref 17417

Derivatives Lawyer

1 00 000 - 1 20,000
Leading intemational bank o [as a wacancy for an eapensnced
cletivatives Ly, The successful candicl ate will hawe a thoeough
understancling of ceivative products, hawe eacellent drafting
abilities amd ke a stong #lvizor The right canciclabe il
itleally have 4 years + POE in deivatises law. Unigue oppsorunity
1o join & speddist legd tean inoan expanding  organisaton.
kef: 13977

Employment Lawyer

EO0, 000 - €100, 000
Large global nstitution is o zeeking an ermplomment Lavee with
at least 5 weas PGE in enplosment las, wvou will be anrenty
wotking in practice and seekng a rmowe too oA in-housze
endircinent. altematively, the succesful candidate will hawe
wiotked] inoa snior errplosnent las ole wath A lage reputatde
oranizaton. Badtng and unigue opporbunity o join a highly
reguected tean in a dmanic organisation. Kcesdedoe of s aoul
Eurcgsean ernpdosrnent law essential, Ref: 185585

Company Lavwyer
65,000 - €30,000
Itematond sestrent oompany wides o reouit a lases o
aszist in aldziog on Al legd and regulatory izues for the funcds
clisizions in the differaent legal juisdictions. The suocessful Cancliclate

will e & qualified  sdligtor sith 2-5 wears BRE N
colpaoratercorninerdal law, Funcls espeienoe is prefierred bt not
essefitial. Cppotunity o join a fiendly harkodkdng and daamic
tedn. Intendye taining pograrm offered ref: 15534

Regulatory Lawyer

60,000 - 865,000
This well estabdished Al respected organisaion & now sesking a
lateger it At leqst 2 weas PO Ein regulabory sl corngdiance s o
il paceicle ackdoe to tee busiess in rdation o Al lega and egulaioey
chligations A liaze wity e elessnt regulatory sothoities. 1f pou ae
a regulatory laeaser seeking a mowse tooa moee dhallenging,
Aupnomols evirainent this may be e ideal role. ref: 170

Practice

Commercial Property Partner
Dulblin €1 50,000 - €200 0

Frestigicus mid ter Dublin finn wishes to reauit a strong
cornmeEdal property soligtor with & 10 wears PCE in lage scde
cornmeEdal property wansactions.  An in-degth unclerstanding of
tax bazed oornrmerdd peopsity acuisiion s exsential, Waork will
inducle working on loes solurne, high dermanc deals, Exceptional
cpportunity for a senioe laaer seeking that neat step in their
career, pef: 17762

Senior Banlking Lawwyer

Dl €1 00,000 - €1 20,000
Sefior asaodate equited for the banking divigon of iz presigions
fin. Parmership path for anitdde candicdate, pust s 47 yeas POE
i broel-beme ) bk pradice, alasig & e range of lelers a2l
borasers, whak sl indude aguisiion finance, waking apial
fadlities Al finance for red estate panjecs. The ideal Gindicdate il
baz a self-starter wiuo Can otk waith e auperdson, aulwhiois keen
1o cevelops pinior Eereanes, kef 172445

Corporate Lawyer

E50 000 = EO0, 000
Reclivm dzed Dubdin dty cente finn are zeeking ooporate
lavmers with 2-5 wears eapeience, The quality of dients aul wok
iz eacellent. Bsen at A junior lewel, laweers get involyved in all
agects of tanzaction: awl zee all cealing: from insouction
throug h to completion. You will eceive a wide range of work,
eacellent taining and guidance, plus the respondbility of sour
oeamt caseoail. Ref: 17436

Commercial Property Lawyer
Laverick £55 000 - €65,000
Prestigions srmall Umeride finn iz urgenty seeking a propsity
solidtor, with 2-3 weas reddentid auwl oormerdd  propsity
eapelience, to join the qroesing property departnent. This
cpportunity will Apped tooa adlidtor looking for a dearfy defined
careel prath, and sorneone locking o move from Dubdin 1o the
ool ol will dsobe independent, sesking autonomey in wour
role. pef: 154594

Head of Competition Unit

Duablin EE5 000 - EO00,000
Higldy iecgnelecl rreciurn dze Dubdin las firn ae actisely reaiting for
A shong onpetiondegulatay laaser with bt least & waz FQEIN
cormpetitian el egulatoey lae, The acoessful cancidate wil be
=eking tat rext sep o ther caesr and be capabde of bulding a
barginess writ anl teaning & Ean of laaeers, Genuine oppouanity 1o
rrake oo rnarkin he luaatte conpetition figd in Dutdin. kef: 17855

Intevasted candidates sleukl contact Yvonne Kanns o John Rackdnm on 01 662 1000 for & axnffdential
dizauzzfon. Alematively. sivall your CV (i the stifctest confldence to y.keaneE b iy Ibaratele

l41i0 ilalin 2

Brigmﬁer

ratrultmant apeelnliata
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Recruitment

specialist legal recruitiment

Private Practice Opportunities

Constucion Leweye 3-5 yeals’ BHE Cih 100K
HEgy ragancial Culdlin rin meakis to Aqaohitt 4 Corsrucion Lawsar st
e aroali oA avl egot At oo srucH o o tracs axl gisonirads
A vl as clgrim resdooi lckaalky podnoddll 1asa droa 325 gaars’ FOE aiel 1=a
Ik b1 o el g wotr creed 1A [rcgrassva Al lasy Arn

Rt IO I D |

Commerdal Property o licitor 3-5 ez’ POE Tir EE0 K
Ll CoilAn finm seck s Cormma daA Fropsa by Lavear, Exq sl woe 11149 Hoeat
chads Ackisig chasadoyars Al LA finatdal sarakca oSt ol s rapirel
lckally wadl il 1asa dnza 25 sar s FOE Akl e ook i k) 1o ckaesal o s YoLr carear
1A o Cuidin fin

Rt 10 | TFOD |

lrwestment Funds 3-6 veql=s' POE To L1000 K
Ralalor dt 1A finn saakisa =a1kor Asodate Ak isLasvsar to ol s ol prodis
hesashna Tt fuaxks it Ickaally woln wwdll ava sieong aeqear la1oa i sabg o,
st Akl o= At Lekls 1 iradaxl Ao htenatdoaly. Eqesariara In
aclading el diats sl estaldEdg altaades nsesnat vk 1S
Jnafaralda Exoaprioial opyeorinity o alvwanca wour e 11 o of Culdlies
lachig finme
Rt 10 | MME2

Connerdal Laveyer 3-5 yeals' FQE diz LE0K
Pl or Tiadaooi s Cormaan s to reTult A Commarcldl Laysar o joln 1=
ot el aross cha b el Tt DAl Aot il prafaral iy aas e
PO B w] =i o 1) ki e e w0 Dl ) owl 11 oodmnad d a1 sees o 19 i1 oo e,
o= icond 1dck cratding Al negotdadan of commardal sk
ool Tiracks, staxbr dtarEm A ®] oo Kl E a1 rtwer ks TSt ching |1 o et
R 10 122203

Funds Lawwyer T L 90K
Latiling fiada saulos st ado would Hiea to etk a sroog Fuxis
Larowpar it droa -5 9ams  FOE to Jodn 1idr chravic sl wan oot il
hava soie scqealanoa I funcd axhminsratdon axl astadlidanat, a5 sl 8=
soimha skl wd | Tnarda sarlces of ekl aqad e Yol il Ao o e
axsoa oAl cormnurlcation avl orgaisona sdils

Rat 1| IGEE2

Commn e dal Conweyancing Solidtor ChmE50 K
Our diatt, A wooresva axl rgtalda gendal (wacioa 11 11 Cuisln 3
Al idks o Arpeoitt A shoiy Salldtor wdt 1-2 sears” FOE. TS roka wll
pdmadly eclea cormnardal comgatdkl anl mina (roata Excapydonmal
oty
Rl 10 EID |

Commnerdal Solidtor &2 years' POE ChmE50H
Togx 20 0avy finn seaki=s 4 Coimardal Zaldtor 1o it 11 oor ) =fata shochrig
daArinatt vou sl hase ascallat tedricd s axl knosdedga of Irid
Cormpartas lagidator ot il B rsady cpedifia] of 1vsa 1-2 vaars FOE a1xl
Lzl 1) b harsadof s oL CAraar 111 A [anogl naed e Dl poractoa

Rl 0 Q0P

Tt Consultmnt drm 4 yems’ POE ToEB0 K
Togr Culdln lavy firnn =aks 4 cpdliflal acooratt (oco or apiudaTtt) wit
drca 3 per s agmarkaog, of A cpralldexl Tas Laowsar, o prcedcka lmoeadse B
Ackloate 1w Arimsoor ot atadark ElAcinl dkdtes TSl doeks s agseects
of corsor Ate sruchrig axl ramchos Al coanarda raters indueling
ST ACE Akl e o el Tt B

Rl 10 1B 12

In-House Opportunities

MG Banking Laverer Tod 50K
Cur dkatt, a laahng Ak Dasal 17 DuldlTs e cattrs, recpines A Laosar o
1o Hdr leid sarikes cepThnath Yol ol e A sclidtor o s st
A okl ks s of ek axl coranard A Layy, 1eess 11a AWty o cdeal
vl 1 oot arHas axll= ormrEda I atrgat oisa amirsnmate
o vl Ao e A1 @ed lathtaan e st goc litbanarinal $dils

Raf: 10| 12720

Banking solicitar ciid WK
Tooga lamednng Al financld sarloes st on sedds to regLlt asSoldior to
Join 1= @iy sl mrdoss ks bnea T ol Wl s 3-5 gears” FOE
el seoiy) corragandng sklls sorna reculatory Al oomedlaioe agearlace
Trorm a1 Il s o st e vectlc] Al s afer Ada

Rt X | DE6SD

If youi arm iimrmssc] 7 Hme or iy cdwr kel gyorherte [Edeos sl por Greiadoa Yiee 0 @ aae dla sl groasslsnfobhwsbrxmin or
Johi Clewy uljohn.ce s Bnbe Av-nbemin Tal: T 16324 | | lobe it W'Risex, 2ud lloor livemrs v Hones , 21222 Cidy O o, Dnblin 2

waaay, robertvyalters, com

Al G THakK] TICIFEG KCIRLG 1 Akl [alvikl

voted hest legal

TLES] BAICILEG

]
ROBERT WALTERS

FILTHILIEARIS  FIEA AL alakil SIFKAlI SOTTEALIGY K (7)1

Law Society Gazette
June 2005




“Pleasure in the job puts

perfection in the work?”

Aristotle

Meghen Group offers a tailored service which meets the specific and often subtle demands of the legal industry. Our client
relationships have developed and matured over the years and we are entrusted with a number of positions on a sole
agency basis. Meghen Group’s commitment to your job search ensures you have access to decision makers in law firms,
confidentiality, effective introductions and control of negotiations.

= PRIVATE PRACTICE

TOP TIER PRACTICE

Banking/ Financial Services Lawyer

Opportunity to join this leading team. Incorporating a wide variety of
Banking and Financial issues with domestic and international corporations.
Minimum of 2 years PQE. Ref: PF 0504 -179

Commercial Property

Top tier practice is looking for a strong commercial property solicitor. You
will have experience of high value property deals and be looking to
progress your career. 2-5 years PQE.

Ref: PF 0504-182

Product Liability

This large and reputable practice seeks a product liability solicitor to advise
a wide range of industries in relation to product liability issues. 1-2years
PQE. Ref: PF 0502-74

IT/IP Lawyer

Leading domestic law firm is seeking a IT/IP Lawyer to advise on issues as
part of a commercial technology team. Minimum of 3 years PQE preferably
gained in a medium to large size firm.

Ref: PF 0504-178

Structured Funds and Securitisation Lawyer

Leading Financial Services department requires a Solicitor with 2-4 years
experience in structured funds and securitisation transactions. Experience
in bond repackaging and commercial paper programmes desirable.

Ref: PF 0504 -166

Investment Funds

Opportunity to join market leader in their Investment Funds team, expertise
with multi jurisdictional experience and wide product knowledge required.
Knowledge of Irish Investment fund law essential. 1 - 2 years PQE.

Ref: PF 0504-181

MID SIZE PRACTICE

Commercial

This reputable practice with a strong international reputation seeks a com-
mercial lawyer with experience in M&A's, MBO'’s, IPO’s, PLC’s, with excel-
lent drafting skills for domestic and international clients. 4-5 years PQE.
Ref: PF 0504-184

Commercial Property

A chance to progress your career in this highly respected boutique commer-
cial practice. Experience of all areas of commercial property essential espe-

cially commercial conveyancing. 3+ years PQE. Ref: PF0504-147

Private Client
This medium sized general practice seeks a strong private client solicitor
with good relevant experience. 5 years PQE. Ref: PF0504-183

SMALL PRACTICE

Residential/Civil Litigation

This small and respected practice seeks a dynamic lawyer to develop the
business. This is a rewarding role for the right candidate. 2-3 years PQE.
Ref: PF0503-118

Litigation Solicitor

Respected company requires a Litigation lawyer with experience in Pl and
Family Law experience. Role would suit a newly qualified looking to con-
centrate on general litigation.

Ref: 0503 -175

P/T General Practice Solicitor

Small general practice requires a P/T solicitor to support the principal and
the senior solicitor. Experience of a wide variety of general practice issues
essential. Ref PF 0503-176

= IN-HOUSE

Funds Lawyer

Opportunity to join an international financial institution in their funds division.
A minimum of 2 years PQE and a desire to gain knowledge on a wide vari-
ety of fund issues. Ref PF 0503-34

Legal Counsel - Funds

This international fund management company is seeking an experienced
funds lawyer to review fund documentation, drafting, due diligence, advise
on legal issues and regulatory matters. 3-4 years PQE. Ref: PF 0502-156

LEGAL EXECUTIVE/ LEGAL SECRETARY

With recent success in placements we are able to give an informative and
discreet consultation for legal support staff. We currently have excellent
opportunities for strong candidates in many fields of law.

m AUSTRALIA

Our strong reciprocal relationship with a leading Australian legal recruiter
ensures we can assist you in your Australian search. We are particularly
able to assist those experienced in:

» Corporate/Commercial;

» Funds/ Banking;

- IT/IP;

« Commercial Litigation.

In addition to these vacancies we currently have a wide variety of opportunities for all levels of solicitors in most areas of law.
Visit our NEW website to view further opportunities. www.meghengroup.com

Your details will not be forwarded to any third party without your prior consent

Contact Paul Fahey LL.b LL.M BVC on
T: (01) 433 9021 F: (01) 433 9090
E: paul.fahey@meghengroup.com

97 Lower Baggot Street Dublin 2 T: (01) 433 9000
www.meghengroup.com




