OCTOBER 1999 CONTENTS

14 Cover Story
Can anyone stop the
techno-pirates?

GAZETTE

REGULARS Internet music piracy has moved from being a futuristic threat
to an everyday reality in just a couple of years. But will the
law ever be quick enough to catch up with the techno-pirates?
Denis Kelleher charts a course through the legal issues

President’s message 3 18 Nice and easy does it

Viewpoint 5 The Law Reform Commission wants to see Irish laws
written in plain English, so can we look forward to a new era
of jargon-free legislation? Not without a new Interpretation

News 9 Act, writes Marcus Bourke

Member services 12 20 Firing on all cylinders?

news

The volume of domestic and European employment
law has provided solicitors with a great business
Briefing 39 opportunity. Terence McCrann urges practitioners
to stake their claim to this practice area

Practice notes 39
Personal injury 723 What does ‘reasonably
judgments 41 practicable’ mean?
. Employers are obliged to ensure that their
Legislation update 43 woripé\ces areas sife as ‘reasonably practicable’,
Gazette lawreport 44 but is this just a‘get-out-of-jail’ card for careless
ILT digest 45 bosses? Donal O’ Sullivan reports
Eurlegal > 27 Why supporting the
People and SMDF makes sense
places 57 Geraldine Clarke explains why the profession has every
.‘ reason to be proud of the success of the Solicitors
Book reviews 61 Mutual Defence Fund

29 Will power!
The new Curriculum Development Unit invites
members' views on the WIIs, probate and
administration of estates module

Professional
information 63

COVER PIC: ROSLYN BYRNE

31 Mental health:

the case for reform

An edited version of the report from the Law
Society’s Law Reform Committee which identifies
areas where our mental health legislation needs to be

reformed
Editor: Conal O'Boyle MA The Law Society of Ireland can accept no responsibility for the accuracy of contributed
articles or statements appearing in this magazine, and any views or opinions
Designer: Nuala Redmond expressed are not necessarily those of the Law Society’s Council, save where other-

wise indicated. No responsibility for loss or distress occasioned to any person acting
or refraining from acting as a result of the material in this publication can be accept-
ed by the authors, contributors, Editor or publishers. The Editor reserves the right to

Editorial Secretaries:
Catherine Kearney, Louise Rose

Advertising: Sean O hOisin, 10 Arran Road, Dublin 9, make publishing decisions on any advertisement or editorial article Y

telffax: 837 5018, mobile: 086 8117116, E-mail: seanos@iol.ie. submitted to this magazine, and to refuse publication or to edit any -,1 i 7
editorial material as seems appropriate to him. Professional legal

Printing: Turners Printing Company Ltd, Longford advice should always be sought in relation to any specific matter. &

Published at Blackhall Place, Dublin 7, tel: 01 672 4800, fax: 01 672 4801.

Editorial Board: Dr Eamonn Hall (Chairman), Conal O’Boyle (Secretary), : A9DL . A A
E-mail: c.oboyle@lawsociety.ie Law Society website: www.lawsociety.ie

Mary Keane, Pat Igoe, Ken Murphy, Michael V O'Mahony,
Vincent Power Subscriptions: £45 Volume 93, number 8

OCTOBER 1999 LAW SOCIETY GAZETTE 1



ROCHFORD BRADY
the only Irish provider of
ancillary legal services

to be awarded the
1SO 9002

WE CUT YOUR COSTS

pGEN® Wer

pRC ONS QLSO \
oW \_A‘NSE c_,\)“\“\ Seg\l\"—“s oW’ p;—O““\Prei““"

x
i\ <
SA® LSt
o\N“E?;“Q\)\“‘ SQEC\P‘

-~ .

._"i'--'!qr_rl' i Iy ="y ¥ e
= E e G . i

ROCHFORD BRADY
CUTTING YOUR COSTS




PRESIDENT’S MESSAGE

Keeping up with the

pace

his is my penultimate message

as President of the Law Society.

It only seems moments ago that

| received the chain of office

from Laurence K Shields, my
predecessor. The challenge that change
brings is not new, but the pace of change is
such that we must constantly run even to
keep up. When the rate of change outside an
organisation is greater than the change with-
in it, we might be led to believe that the end
is near! Our profession is at risk of losing
ground to the new world order if we lapse
into complacency.

How has my time been used? At the
beginning of my term, | sought to infuse
fresh ideas and bring new people into the workings of the Law Society
Council and its committees. The governance of the Society was |ooked at
afresh, shaken alittle, and a new vibrance added by a carefully-planned
amalgamation of functions of some committees and the absorption of
others.

| have travelled more than 50,000 miles in the geographical island of
Ireland, attempting to visit all parts of the country and our colleagues in
various bar associations. In addition to the many committee and Council
meetings, | had the honour of representing the Law Society at numerous
conferences in Europe and North America.

| attempted to be in continuous communication and consultation with
members of the Law Society, attending numerous seminars, meetings in
law firms and with Government departments, visits to members of the
judiciary, Ministers of government, the presentation of parchments to
new members of the profession and diplomas to qualified solicitors and
other community events.

The Law Society, | believe, is ready and well positioned to face the
new millennium. Many challenges exist — growing competition for
clients, increased client demands and redefined practice areas — these
issues have been identified as priorities by the Law Society and will, |
know, continue to receive attention in the years to come.

Worried about your computerised accounts?
Converting your existing accounts

SAM3 — Setting new standards

High spec. Solicitors Accounts
Integrates with leading Case
Management systems

Full Windows, Y2k compliance
Single or Multi-user

Excellent, in-depth support
Developed by Keyhouse

We have a 100% success rate
converting full matter ledger “cards”
and Client/Matter data to SAM3
from both standard and non-
standard computer systems.

Of course, we can also install
SAM3 without converting data.

of change

Community service

Lawyers have adways been involved in the
community, participating in many organisa-
tions large and small, political, social, educa-
tiona and sporting. Solicitors have never
shied from ‘getting stuck in’, leaving the
comfortable sidelines and playing an active
part in al areas of Irish life.

Voluntary effort is part of community life.
It is aso very much part of the Law Society,
for al of the work that the Council and com-
mittee members do is member-driven —time
is given freely on a pro bono basis for the
selfless purpose of ensuring that our profes-
sion, its governance, and society in general,
are constantly improved.

The legal needs of clients, who may be disadvantaged, whether edu-
cationally, socially or economically, are great. The ability and sense of
purpose of those in our profession who set out to meet those needs are not
to be underestimated — and above all must be acknowledged.

The challenge of the future
Rarely hasthe life of asolicitor posed so many challenges. The challenge
we must all tackle and solve is to improve our quality of life, and not to
be slaves to our offices and clients. We must strive to strike a healthy bal-
ance in our lives, to maintain our professional status without compromis-
ing the really important things — family, friends and life itself.

| have said on anumber of occasions during the year that the future for
the solicitors branch of the legal profession is rosy; the profession is
thriving, with an unprecedented level of talent, education, diversity,
equality, intelligence and enthusiasm.

We are members of an honourable profession and must maintain con-
fidence in our strength in numbers, integrity as a profession, and a readi-
ness to fulfil our responsibilities to our country and its people.

Patrick O’ Connor,
President

KEYHOUSE

COMPUTING LIMITED

3A/3B MARKET COURT
MAIN STREET

BRrAY, Co WicKLOW
TeL: (01) 2040020

e-mail: admin@keyhouse.ie

We can convert your full matter accounts to the new SAM3 standard
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New EU commissioner will

have a lot on his plate

avid Byrne's appointment as

a member of the European
Commission should be of interest
to lawyers throughout Ireland for
severa reasons. First, Byrne is a
lawyer himself and has managed,
without unduly sullying himself in
the murky world of politics, to
achieve appointment to one of the
most  sought-after  political
appointments in the gift of the
Government. Second, his portfo-
lio, consumer protection and pub-
lic hedlth, contains many areas
which will give rise to legidation
affecting ordinary people. So,
whereas the devel opments of com-
petition law  under  Peter
Sutherland, agriculture under Ray
MacSharry, and socia policy
under Padraig Flynn were of inter-
est primarily for business, farmers
and employer or staff associations
respectively, wewill al be affected
by new consumer legidation or by
threats to public heath. Thirdly,
and probably of most interest to
lawyers, the abundance of legida
tion concerning consumer protec-
tion and public health must surely
result in the need to advise clients
and to litigate on their behalf.

Dangers to health

The EC treaty requires the
Community to contribute to the
attainment of a high level of con-
sumer protection by adopting
directives in the context of the
internal market and through specif-
ic action which supports and sup-
plements national policy to protect
the hedlth, safety and interests of
consumers. It is fitting that the
commissioner responsible for con-
sumer protection should also be in
charge of hedth protection. The
treaty requires Community action,
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as a complement to national poli-
cies, to be directed to improving
public health, preventing human
illness and diseases, and obviating
sources of danger to human health.

A number of directives have
aready been adopted with the
intention of strengthening the pro-
tection afforded to consumers in
their dealings with suppliers of
goods and services. These direc-
tives establish rules concerning
pricing, advertising, negotiation of
contracts, unfair terms, credit
finance arrangements and product
ligbility. It should be emphasised
that these rules are intended to lay
down a minimum level of con-
sumer protection in each country
and are not limited to cross-border
transactions. They apply to al con-
sumer transactions, not just those
involving purchases from suppliers
in other Member States.

E-commerce issues
The advent of the euro and the
development of e-commerce will
certainly result in a significant
increasein cross-border tradein the
coming years. Consumers will be
able to see and understand clearly
the availability and price of goods
in, say, Germany and place their
order over the Internet accordingly.
It isintended that, by the end of this
year, we will bewell on the road to
the adoption of a directive on dis-
tance selling of financia services.
Next year, the Commission will set
out its new proposalsfor adirective
on consumer credit, dealing with
credit information, advice from
credit providers and overdrafts.
Negotiations have also been tak-
ing place within the Council of
Ministers on the revision of the
Rome convention on contractual

Euro Commissioner David Byrne:
one to watch

obligations and the Brussels con-
vention on jurisdiction and judg-
ments, with a view to strengthen-
ing consumer protection. In partic-
ular, it is currently intended —
though widely opposed by busi-
ness organisations — that the con-
sumer would be able to sue in the
courtswhere he is resident, regard-
less of where the supplier of the
goods or services is based.

Food safety is another major
part of the Commission’s areas of
responsibility. Recent scares over
BSE in Britain (not to mention
Ireland and France) and dioxin
contamination in Belgium, have
been only the most notable prob-
lems concerning food standards.
The Commission must seek exten-
sive new powers of investigation
and control in this area. It was
quite ludicrous that in the case of
BSE, for instance, the European
Commission was limited to adopt-
ing measures restricting inter-state
trade in beef and cattle but actual-
ly powerless to order the UK gov-
ernment to protect its own citizens.
The result was that contaminated
beef remained on the UK market

for several years longer than it
should have. A new system must
be introduced at Community level
whereby a rapid response can be
made to perceived threats. In this
respect, it is also considerably
heartening that food safety should
be the responsibility of the com-
missioner for consumer protection
rather than the agriculture commis-
sioner as was previously the case.

Full public debate

The use of genetically-modified
organisms is the latest subject to
fire the public imagination.
Without doubt, afull public debate
is required as to the merits or oth-
erwise of this scientific develop-
ment. It may be somewhat prema-
ture to rush through legislation
requiring al foods containing
GMOs to be labelled as such.
Nevertheless, for years it has been
EC policy to provide the consumer
with the information needed to
make an informed choice. It
should, however, aso be recog-
nised that uninformed prejudice
against new developments can also
be to the detriment of the con-
sumer. A very careful approach to
this subject needs to be maintained
by the Commission.

Lawyers, as aways, should be
vigilant on behalf of their clients
in ensuring that the rights which
Community law intends individu-
als to have are properly available
and enforced in the national
courts. David Byrne's progress
will be watched by all with more
than just a passing interest.

Conor Quigley is a barrister spe-
cialising in European Union law
and practising at Brick Court
Chambers, London and Brussels.

at the Four Courts

FOR BOOKINGS CONTACT
Mary Bissett or Paddy Caulfield
at the Four Courts 668 1806

IETY ROOMS

FEATURES INCLUDE:
Revised layout with two additional
Improved ventilation and lighting
Telephone extension in every room
Conference facility telephones
Room service catering facility
Friary Café

rooms

Meet

the Four
Courts
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Should it matter what you
do outside of work?

onduct of a certain nature,

described as discreditable
conduct, or conduct bringing the
employer into disrepute, has
been used frequently as a ground
for dismissing a person from
employment. What constitutes
discreditable conduct? Is justice
served by dismissing a person
for so-called discreditable con-
duct committed outside of
employment and unrelated to
work?

It is not intended to examine
here the voluntary or forced exit
from public life of politicians,
members of the judiciary or
senior public figures as a conse-
quence of alleged discreditable
conduct outside the scope of the
actual duties of the public indi-
vidual. There are, however, sim-
ilarities between the position of
such people and those subject to
a contract of employment.

The Deasy case

Concrete facts often illustrate a
particular issue better than a
statement of generalities. The
case of Michael Deasy v
Commissioner of An Garda
Siochana (High Court, [1999]
ELR 84) brings the issues into
sharp focus. Michael Deasy, a
Garda sergeant based in Dublin,
was directed by the Garda
Commissioner, because of
alleged discreditable conduct, to
resign from the force in accor-
dance with Garda disciplinary
regulations — and in the event of
hisfailureto resign, he would be
dismissed.

Sergeant Deasy had been
accused of a breach of internal
Garda discipline. The accusa-
tion, classified as discreditable
conduct, was to the effect that he
on a particular day conducted
himself in a ‘manner in which
[he] ought to have known would
belikely to bring discredit on the
Garda Siochéna in that having
given aliftto (Mr KD) whiledri-
ving on the Castleknock Road
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Cutting it fine: how close should the connection be between
misbehaviour and the workplace?

[Dublin], the sergeant put his
hand on Mr KD’s leg and
squeezed histesticles'. The accu-
sation  continued that at
Carpenterstown Road, Dublin,
the sergeant parked his car, let
back the passenger seat and tried
to kiss Mr KD. On judicial
review, seeking to quash the
decision of the Garda
Commissioner, Geoghegan J
referred to ‘very pertinent ques-
tions' submitted in writing by

Deasy’s then-solicitors Garret

Sheehan & Co to the Garda

investigating officer. Included in

the letter were the following
questions:

- Is it alleged that Sergeant
Deasy was involved in the
commission of any criminal
offence?

- Does the fact that Mr KD isa
male person form any part of
the allegation of the breach of
discipline?

» Does the fact that the alleged
behaviour has the appearance
of being homosexual in nature
form any part of the allegation
of breach of discipline?

Geoghegan J considered that the
letter was never answered satis-
factorily.

The sergeant was not on duty
at the time, nor was it aleged
that any sexual activity was non-
consensual or done within the
view of third parties. Geoghegan
Jconsidered that, if an analogous
activity was alleged to have
occurred with a female, a major
question-mark must arise as to
whether it would necessarily be
‘discreditable conduct’ or, at the
very least, whether Sergeant
Deasy could necessarily be
expected to know that it would
be such. Geoghegan J continued:
‘Given the statutory and public
tolerance of consensual homo-
sexual activity in private
between adults, it may be a ten-
able view, putting it at its very
minimum, that in considering
whether such conduct was dis-
creditable or not, the homosexu-
al aspect should not be taken into
account’.

Fair procedures

Geoghegan J held that the person
facing the allegations must know
precisely what is aleged against
him to constitute discreditable
conduct. He held that this was
never clear in the Deasy case
and, on the ground of lack of fair
procedures, he quashed the deci-

sion of the Garda Commissioner
ordering resignation or dismissal
in default of resignation.

Discreditable conduct should
remain as a ground for dismiss-
ing an employee. Discreditable
conduct may include criminal
offences or behaviour commit-
ted outside of employment
which may impinge on the work
of the employer. But there
should be a close nexus between
the so-called discreditable con-
duct and the workplace. That,
arguably, was missing in the
Deasy case.

Issue of trust?

Dr Mary Redmond, in her
admirable book Dismissal law in
Ireland (Butterworths, 1999),
refers to trust as being an under-
lying legitimate concern of an
employer in cases of dismissal
where an employee has commit-
ted a criminal offence outside of
the workplace. There are no
clear criteria governing such sit-
uations and each case should be
considered on its merits. For
example, in Brady v An Post
(UD 463/1991), the Employment
Appeals Tribunal considered
that, as a cleaner, the claimant
was ‘not in a position of special
trust’. There was no evidence
that a conviction for criminal
assault rendered him unaccept-
able to others or that the employ-
er’sreputation had been adverse-
ly affected.

The consequences of dismissal
may be horrendous for some
employees. There must be a
heavy onus of proof put on an
employer to demonstrate con-
vincingly that in relation to so-
called discreditable conduct out-
side the workplace there is suffi-
cient nexus between the discred-
itable conduct and the workplace

to warrant serious disciplinary
action.

Dr Eamonn G Hall is Company
Solicitor of eircom plc.
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NEWS

New Mental Health Bill
gets warm welcome

he new Mental Health Bill
announced by the
Government last month has been
welcomed by the Law Society,
which recently published a report
highlighting the need for reformin
this area (see last issue, page 11).
The Minister for Health and
Children, Brian Cowen, said that
the heads of the Bill had been
approved and that it would be
published before Christmas.
Among the main features of the
new Bill are the establishment of a
Mental Health Commission to
protect the interests of the mental-
ly ill and the creation of mental
health tribunals which will auto-
matically review al involuntary
admissions to psychiatric centres.
The tribunals will consist of a
lawyer and a consultant psychia-
trist and the automatic review will
be completed within 28 days of a
patient’s involuntary detention.

Gallagher: “Bill is long overdue’

The Bill also proposes that the
Mental Health Commission will
provide free lega representation
for al who wish to avail of it, a
measure that the Law Society had
been strongly recommending.

The Government says that the
provisions contained in the new
Mental Health Bill will meet the
requirements in the European con-

Society’'s anger over
‘web site’ scheme

he Law Society has responded

angrily to a company that is
apparently setting up web sites for
solicitors' firms without consulte-
tion and then issuing invoices for
the ‘service’ directly to the firms
accounts departments. Having
already recelved numerous com-
plaints from practitioners, the
Society recently found itself on the
business end of this unusual prac-
ticewhen it received invoicesfrom
the company, EU Digital, for an
‘Incorporated Law Society’ web
site and a ‘Gazette' site — despite
the fact that the Society has been
hosting its own very successful
site for the last nine months.

Law Society Director Generd
Ken Murphy has written to EU
Digital expressing ‘the strongest
possible objections’ to the compa:
ny’s actions and demanding awrit-
ten assurance that it ‘will desist
from this unacceptable practice
and will remove al web sites for
solicitors firms from the Internet,
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for which you have not received
prior authorisation’.

And he added: ‘It seems clear
from your actions that you are
unaware of the statutory and regu-
latory provisions applying to
advertising by solicitors'.

Murphy also advised the comp-
any to take care in relation to the
intellectual and property rights
that attach to businesses, their
names and services provided.

An example of the company’s
research can be seen in the
content of the what it thinks
should be included in the
‘Incorporated Law Society’ site.
It apparently believes that the
Society is a ‘specidist in acci-
dent claims, property transac-
tions, road traffic law and debt
collection’ and provides ‘inde-
pendent legal advice'.

Members are advised to write
to the Director Genera if they
object to the receipt of such
invoices for unsolicited services.

vention on human rights for areg-
ular automatic review of the
grounds for psychiatric detention.

Responding to the announce-
ment, Brian Gallagher of the Law
Society’s Law Reform Committee
said he was pleased by the
Minister’s commitment to an auto-
matic independent review of
detention decisions. He also
warmly welcomed the proposed
composition of the mental health
tribunals and the fact that free
legal representation would be pro-
vided. ‘This Bill is long overdue,
said Gallagher, ‘but | am encour-
aged that the Minister appears to
have taken on board many of the
principal recommendations made
in the committee’s recent report’.
(See also Mental hedlth: the case
for reform, pages 31-37.)

LawTech and
seminar dates

he continuing effects of the

IT revolution on solicitors
practices is the theme of this
year's Practice Management/
Technology Committee seminar,
which will be held in Blackhall
Place on Friday 5 November. As
usual, the all-day seminar, entitled
Managing change: the Year 2000
and beyond, will run in tandem
with the annual LawTech exhibi-
tion.

Speakers from the Companies
Registration Office, the Land
Registry and the Courts Service
will give an overview of how new
computer systems have affected
their work — and the way that
solicitors do business with them.
There will also be sessions on
new case management and
accounts software.

The annual LawTech exhibi-
tion will showcase the very latest
computer products and services of
interest to the solicitors' profes-
sion, and most of the big namesin
legal IT will be there. Further
information can be obtained from
Veronica Donnelly on 01 672
4800.

BRIEFLY

Second expert witness
conference

The second annual Expert wit-
ness conference will be held on
Thursday 11 November at the
Museum of Modern Art in
Dublin’s Royal Hospital,
Kilmainham. Among the issues
under discussion will be The com-
pulsory exchange of experts’
reports, Experts and confidential-
ity and Experts: liability and neg-
ligence.  Keynote  speakers
include Dr Denis Cusack, barrister
and Director of Legal Medicine in
UCD, solicitor Patrick Groarke,
James Nugent SC, and PJ
Fitzpatrick, Chief Executive
Designate of the Courts Service.
This year the conference, organ-
ised by La Touche Bond Solon,
will also include a number of spe-
cialist workshops for delegates.
The conference costs £235 per
delegate and further informa-
tion can be obtained from Flor
Madden on 1850 750 650 (fax: 01
2788 101).

Human rights seminar

at Blackhall Place

The Human Rights Apprentices
group on the Law Society’s pro-
fessional course have organised a
seminar on Human rights in the
millennium on 7 October at 8pm
in Blackhall Place. The seminar
will be chaired by Professor
Bruce Dickson, Chief Executive of
the Northern Ireland Commission
on Human Rights, and it will be
followed by a wine reception. All
are welcome to attend.

SOS from Swords CIC

The Citizens Information Centre
in Swords, Co Dublin, needs
more solicitors to help out with
its legal advice service which
operates every Thursday evening
from 7-8.15pm. The service is cur-
rently staffed by local solicitors
who volunteer their time once a
month, but demand for the CIC's
free and confidential service
means that it urgently needs
more volunteers. Anyone inter-
ested in helping out should
phone Deirdre on 01 8406877 or
840 9714.

LAW SOCIETY GAZETTE 9



Law societies meet to discuss

multi-disciplinary

he Law Society recently host-

ed a meeting of representa-
tives of the working groups from
the law societies of Northern
Ireland, Scotland and England and
Wales on the subject of multi-disci-
plinary practices (MDPs) involv-
ing solicitors.

This has been one of the most
controversial subjects of debate
among lawyers internationally for
many years now. The involvement
of lawyersin MDPs with other ser-
vice providers, such as auctioneers,
accountants or insurance brokers,
raises serious questions in relation
to conflicts of interest, confiden-
tiality and the independence of the
legal profession.

The Council of the Law Society
considered the matter in 1991 and
decided that MDPs involving
solicitors would be neither in the
interests of the public nor of the
profession. This remains the
Society’s position. Since that time
there have been major develop-
ments internationally, with either
de facto or full-blooded MDPs
being established in a number of
jurisdictions in Europe and else-
where. However, the annual meet-
ing of the American Bar
Association recently decided not to
adopt a recommendation from a
working group that the associa-

Newly-
qualifieds get
pay hike

oung solicitors can look for-

ward to a dightly fatter pay-
packet after the Law Society
Council at its last meeting unani-
mously passed aresolution to set a
recommended new salary scale of
£18,000 to £22,000 for newly-
qualifieds. The current recom-
mended minimum salary scale of
£16,111 to £19,340 was set by the
Council in 1997. A recent survey
from the Younger Members
Committee found that the median
sdlary for newly-qualifieds was
£18,500 ayear (see Gazette, May,
page 15).
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practices

Meeting of minds: (front row, I-r) MDP working group chairman lan Stubbs
(Scotland), Judge Tom Burgess (Northern Ireland), John Fish (Ireland), Paul
Fenton (England and Wales); (back row, I-r) Susanne Bryson (Northern
Ireland), Director General Ken Murphy (Ireland), Bronwen Still (England and
Wales), Owen Mclintyre and Therese Clarke (both Ireland) and
Michael Clancy (Scotland)

tion’s prohibition on MDPs should
be even dlightly diluted.

Last year, the Society estab-
lished a broadly-based working
group, chared by Council mem-
ber John Fish, to thoroughly

examine the issues raised by
MDPs. The working group
brought an interim report to the
Council last year and was request-
ed to continue with its delibera-
tions.

Bigger, better Law
directory on the way

embers can look forward to

a bigger and better Law
directory following a representa-
tive survey of members views
carried out recently. The survey
found that members were general-
ly very happy with the publication
as it stands and the information
contained in it.

For example, 73% respon-
dents found the alphabetical list-
ing of solicitors introduced in
thisyear’sdirectory easier to use,

and 84% were equally positive
about the aphabetical listing of
firms in county order. And feed-
back from the survey suggested
overwhelming support for new
sections containing, among other
things, information on court fees
and stamp duties, Land Registry
and Companies Office fees,
income tax bands, capital gains
tax, CAT thresholds, scale fees
for counsel and road traffic
offences.

Council to consider
stage payments

The following motion is going to be debated at the next Council meeting
on 15 October: ‘That this Council is opposed to the practice by some
builders/developers of including in building contracts for new houses that
the purchase price be paid by way of stage payments and requests the
Minister for the Environment and Local Government to make the necessary

regulations to prohibit this’.

Any members with views on this motion should contact the pro-
poser, John Harte, or the seconder, Sean Durcan, in advance of the

Council meeting.

BRIEFLY

Courts Service up and
running soon?

The new Courts Service Board
is set to take over formal
responsibility for the manage-
ment and administration of
the State’s court services on 9
November, if the Minister for
Justice, Equality and Law
Reform accepts the recom-
mendations of the Courts
Transitional Board. The Chief
Executive Designate of the ser-
vice, PJ Fitzpatrick, has
promised to keep all major
users of the courts informed of
further progress over the com-
ing months.

Advocate General to
address Irish Society for
European Law

Advocate  General  Niall
Fennelly will deliver a paper on
Recent EC caselaw relating to
intellectual property at a
meeting organised by the Irish
Society for European Law on
Tuesday 2 November at
6.15pm. The meeting will be
held in the European
Commission Offices in Dublin’s
Dawson Street, and all are wel-
come to attend. ISEL members
who wish to dine after the
meeting should contact Gerald
FitzGerald on 01 8290000
before Thursday 28 October.

Ecumenical law service

An ecumenical law service to
mark the start of the legal
year will be held in Dublin’s
Christchurch  Cathedral on
Sunday 7 November at 11am.
All are welcome to attend.

Compensation Fund
payouts

The following claim amounts
were admitted by the Comp-
ensation Fund Committee and
approved for payment by the
Law Society Council at its
meeting in September: Francis
G Costello, 51 Donnybrook
Road, Donnybrook, Dublin 4 -
£40,000; Conor McGahon, 19
Jocelyn Street, Dundalk, Co
Louth - £2,233.
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MEMBER SERVICES

News from Niember Services

Graphic design service
for members

Members contemplating a corpo-
rate facelift should note that the
Law Society has recently
appointed Baseline Creative
Services to provide graphic
design services to its members at

specially  negotiated  rates.
Baseline recently received the
Graphic  Design  Business

Association ‘idea’ award for
effective design for their cam-
paign for OSK Chartered
Accountants. Baseline will offer
a number of specially-tailored
packages exclusively to Law
Society members, ranging from a
basic entry-level package to an
advanced-level design service for
firms which require a more inno-
vative approach to their identity.
Services will include advice on
design of stationery, signage and
promotional literature and advice
and assistance on the creation of
a corporate identity. For further
information, contact Alec Drew
on 01 855 7133.

New members-only

area for web site

27 October sees the launch of the
members area of the Law
Society’s web site. This new area,
accessible only by pin number and
password, will contain useful
information for practitioners,
including practice notes, precedent
documents, forms, news and an A-
Z of the services provided by the
Society. It is aso intended to pro-
vide accessto the library catalogue
at alater date. Practitionerswith an
interest in a particular topic are
invited to participate in various
user groups to share information or
seek advice or assistance from
other members. For further infor-
mation, e-mail Claire O’ Sullivan
a c.osullivan@lawsociety.ie.

BUPA Ireland ‘healthline’

Law Society members of BUPA
Ireland can now avail of an innov-
ativetelephone ‘healthling' service
providing advice and assistance on
arange of medica and health mat-
ters. Simply by telephoning 1850

Claire O'Sullivan,
Member Services Executive

923 500, members will be able to
procure up-to-date information on
awiderange of hedlth issues, from
the possible after-effects of
surgery, to the side effects of med-
ication and which inoculations are
required when travelling abroad.
The ‘hedthline’, which is being
run on a pilot basis for Law
Society members, is open to

BUPA members and their immedi-
ate family and is staffed by quali-
fied nurses with extensive clinical
experience, including paediatrics,
midwifery, intensive care and
acute medical and surgical experi-
ence. The service is completely
confidential, is charged at a local
call rate and is available 24 hours
aday, 365 days ayear. For further
information, contact BUPA
Ireland on 1850 923 500.

Solicitors’ Serious

Illiness Plan

Since this scheme was launched in
August, there has been a very
enthusiastic response from mem-
bers, with IPT Financial Services
processing over 100 applications
so far. The plan pays a lump sum
benefit of up to £175,000 to mem-
bers and their spouses in the event
of serious illness. No medical
examination is required, subject to
a satisfactory response to six med-
ica questions. For further infor-
mation, contact Catherine Keating
at IPT on 01 604 8335.

Card A -
ADORATION OF THE SH

DOVES OF PEACE
Henry Blackmore (Irish artist)

ORDERS MUST BE RECEIVED
BY 31 OCTOBER.
DELIVERY BY 30 NOVEMBER.

Send order form and cheque to:
SBA Christmas Cards,

Santry Printing Ltd, Unit 5, Lilimar
Industrial Estate,

Coolock Lane, Dublin 9.

Tel: 842 6444. Contact: Harry.

EPHERDS
Bartolome Esteban Murillo (1617 — 1682)

Solicitors’ Benevolent Association whose needs are

Firm:

CHRISTMAS CARDS

IN AID OF

SOLICITORS’ BENEVOLENT ASSOCIATION

This is an opportunity to support the work of the
particularly acute at Christmas time.

GREETING PRINTED INSIDE EACH CARD:
With Best Wishes for Christmas and the New Year

ORDER FORM

Contact:

Address:

DX:

Tel: Fax:

I wish to order

Text to be overprinted:

Each card sold in packets of 50 costing £50 (including overprinting of you firm’s name). Minimum order 50 cards.
Add £3.50 for postage and packaging for each packet of 50 cards.

pack(s) of card A @ £50 (incl. VAT)

pack(s) of card B @ £50 (incl. VAT)

I enclose cheque for £

SAMPLE OF OVERPRINTED TEXT WILL BE FAXED FOR CONFIRMATION BEFORE PRINTING.

payable to Santry Printing Ltd.
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Internet technology changes with
such incredible speed that Internet music
piracy has moved from being a futuristic

threat to an everyday reality in only a
couple of years. But will the law ever
be quick enough to catch up with the
techno-pirates? Denis Kelleher walks
the plank in search of some answers

ntil recently, the Internet could not be taken seriously as a

distribution network for music because of the length of

time it took to download even a single song. But digital

compression technology — and more specifically the MP3

(MPEG-1 Audio Layer 3) standard — have considerably
speeded up this process. The MP3 can sgueeze a stereo CD track to about
a twelfth of its origina size, without any loss of sound quality, which
means that a four-minute song can be downloaded to your PC’s hard-
drivein just 20 minutes.

As computer hardware has become cheaper, the distribution of music
over the Net has boomed. As aresult, a host of sites have sprung up on
the Internet, some offering software and technical advice to help users
download music using the MP3 standard, others offering music itself
(whether legitimate or pirated).

In the United States, the issue of digital piracy was brought to a head
by a device called the ‘MP-man’, which allows users to save music and
listen to it away from their PCs. One such device is the ‘Rio’, marketed
by Diamond Multi-mediain the USA, which allows a user to save about
an hour of music that has been downloaded from the Internet and to lis-
ten to it as he walks, jogs or works.

In Recording Industry Association of American (RIAA) et al v
Diamond Multi-media Systems Inc (US Court of Appeals, Ninth Circuit,
1999), the RIAA applied to the American federal courts for an injunction
to prevent the manufacture and distribution of the Rio, alleging that it did
not meet the standards contained in the US Audio Home Recording Act
1992 for digital audio recording devices. The RIAA was unsuccessful in
the US Federal District Court and appealed. Delivering the judgment,
Circuit Judge Diarmuid O’ Scannlain held that: ‘ The Rio’s operation is
entirely consistent with the Act’s main purpose — the facilitation of per-
sonal use. As the Senate’s Report explains, “the purpose of [the Act] is
to ensure the right of consumers to make analog or digital audio record-
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ings of copyrighted music for their private, non-commercial use’. The
Rio merely makes copies in order to render portable, or ‘space-shift’,
those files that already reside on a user’s hard-drive'.

Judge O’ Scannlain cited the decision of Sony v Universal (464 US
417 [1984]), where the US Supreme Court held that the time-shifting
of copyrighted TV shows with VCRs would constitute fair use under
US copyright law and would not be an infringement. He stated that
copying of this sort ‘is paradigmatic hon-commercial personal use,
entirely consistent with the purposes of the (Audio Home Recording)
Act’. On this basis, the Court of Appeal refused to overturn the deci-
sion of the lower court.

The music industry has always perceived home recording as a seri-
ous threat. In CBS Songs Ltd v Amstrad Consumer Electronics ([1988]
AC 1013, [1988] 2 All ER 484), an injunction was sought to prevent
the sale and manufacture of twin-deck tape recording machines which
had a tape-to-tape facility. This facility meant that one tape could be
reproduced on another, and the machines were advertised in a manner
likely to encourage home taping and copying of copyrighted material.
The plaintiff alleged that in this way the defendant was authorising
infringements of copyright or was ajoint infringer or, aternatively, was
inciting the commission of atort or a criminal offence. Ultimately, the
UK’s House of Lords held that the plaintiff was not entitled to the relief
sought as the defendant had no control over the use of the machines
once they were sold.

The position in Irish law
An application similar to that sought in the Recording Industry
Association of American (RIAA) et al v Diamond Multi-media Systems
Inc would probably be unsuccessful in Ireland too. Section 8 of our
Copyright Act, 1963 provides that copyright will be infringed by any
person who reproduces a copyrighted work in any material form with-
out the permission of the rightholder. But any attempt to prevent home
copying would encounter significant practical difficulties: home copy-
ing is by its nature small scale and is most popular among those who
are unlikely to have the means to pay an award of damages, such as
teenagers and students.

The inability of copyright law to deal with home recording was
acknowledged by the House of Lords in 1988 in CBSv Amstrad:
‘From the point of view of society, the present position is lamentable.
Millions of breaches of the law must be committed by home copiers
every year. Some home copiers may break the law in ignorance, despite
extensive publicity and warning notices on records, tapes and films.
Some home copiers may break the law because they estimate that the
chances of detection are non-existent. Some home copiers may consider
that the entertainment and recording industry already exhibit all the char-
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acteristics of undesirable monopoly,
lavish expenses, extravagant earn-
ings and exorbitant profits, and the
blank tapeisthe only restraint on fur-
ther increases in the prices of
records. Whatever the reason for
home copying, the beat of Sergeant
Pepper and the soaring sounds of the
Miserere from unlawful copies are
more powerful than law-abiding
instincts or twinges of conscience. A
law which is treated with such con-
tempt should be amended or
repealed’.

Some 11 years after this state-
ment, Irish copyright law is finaly
being updated, following severe
pressure from the USA and Europe.
However, once enacted, the
Copyright Bill, 1999 may not make
the law on home copying any clearer.

Section 96(1) of the Bill provides
that: ‘the making for private and
domestic use of a fixation of a broad-
cast or cable programme solely for
the purpose of enabling it to be
viewed or listened to at another time or place shall not infringe the copy-
right in the broadcast or cable programme or in any work included in
such a broadcast or cable programme’. This section is entitled ‘record-
ing for the purposes of time-shifting’ and would appear to be essentially
areplication of the US Supreme Court decision in Sony v Universal.

Highly persuasive decisions

Although Irish courts are not bound by the decisions of American courts,
it islikely that an Irish judge would find highly persuasive the decision
of Judge O’ Scannlain to extend the remit of Sony v Universal to musical
recorders. In view of the decisions of the American courts, the Oireachtas
should consider specifically extending this exemption to musical works.
Even if thisis not done, it could be argued that music downloaded from
the Internet is included within the term ‘ cable programme’ as defined by
section 2 of the Bill.

Criminal proceedings might still be brought: under section 27 of the
1963 Act, it is an offence to make or hold a plate, where aplate is defined
as ‘including a stereotype, stone, block, mould, matrix, transfer, negative
or other appliance’. This is identical to section 23(1) of the English
Copyright Act 1956. In CBS Songs v Amstrad, it was argued that ‘when a
purchaser of an Amstrad model has in his possession a record in which
copyright subsists, that record becomes a“plate”’ and the purchaser com-
mits an offence as soon as he forms the intention of copying that record’.
This submission was rejected, as arecord is not a plate but the product of
a master recording which is the plate from which the record is derived.
This distinction may not necessarily apply to a digital recording, where
the recording on a CD may be identical to and indistinguishable from the
original master recording.

In any event, section 27 of the 1963 Act is due to be replaced by sec-
tion 135(2) of the Copyright Bill, 1999. This providesthat: * A person who
a) makes, b) sells, rents or lends, or offers or exposes for sale rental or
loan, c) importsinto the Sate, or d) hasin hisor her possession, custody
or control, an article specifically designed or adapted for making copies
of a work, knowing or having reason to believe that it has been or isto
be used to make infringing copies, shall be guilty of an offence’.

At first glance it might appear that this provision could be invoked to
prohibit the sale or importation of devices such as the Rio. The problem
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is that, just as with a twin-deck tape
recorder, such devices may have
many uses and making infringing
copiesis only one of them.

In CBS v Amstrad, the House of
Lords was willing to permit the sale
of ‘materials which by their nature
are amost inevitably to be used for
the purpose of an infringement’.
When a device such as the Rio or a
twin-deck tape recorder or a VCR is
sold, there is no way for the vendor
to know or have reason to believe
that such equipment is to be used to
make infringing copies. Such equip-
ment could be used for a host of pur-
poses, for example, for the ‘time-
shifting’ specifically permitted by
section 96(1) of the Bill.

INYAL NAISOY DId

Caught in the Web

Although it may still be impossible
to prevent home recording, web sites
which supply infringing copies may
expect to be the subject of both civil
and criminal proceedings. The courts
would respond swiftly to any application to injunct a specific Irish web
site which was blatantly engaged in piracy but any attempt at broader
action, such as an application for an injunction to limit the use of a stan-
dard such as MP3 on Irish web sites in general, might encounter serious
difficulties.

As Judge O’ Scannlain also noted: ‘In contrast to piracy, the Internet
supports a burgeoning traffic in legitimate audio computer files.
Independent and wholly Internet record labels routinely sell and pro-
vide free samples of their artists work on-line, while many unsigned
artists distribute their own material from their own web sites’. A survey
cited in that case suggested that by the year 2002 sales of music on-line
will exceed $1.4 billion, so any effort to prevent Internet music piracy
will have to be balanced with the needs of this growing on-line busi-
ness.

The music industry is not just placing its faith in the courts and legis-
lation: it is also developing new standards which, if adopted, will alow
greater control of how and where digital music is copied. In Jduly, the
music industry launched its own Secure Digital Music Initiative, which
aims to prevent illegal copying. At the same time, a number of compa-
nies such as IBM and Xerox are launching what are termed ‘Digital
Rights Management Systems’, which will prevent illegal copies being
played and will aso enable copyright owners to ‘fine-tune’ how their
music is played.

There are a number of difficulties with this approach. First, impos-
ing a new standard on computer users when they have already adopted
another is very difficult, as IBM found when it tried to get users to
abandon Microsoft’s products for their OS/2 operating system. Second,
systems which monitor where and when individuals listen to music
must give rise to serious privacy concerns. Inevitably a balance will
have to be struck between the competing interests of performers, pro-
ducers, distributors and consumers. It remains to be seen where that
balance will lie.

’ ﬂ.'ﬁl

DenisKelleher BCL isa practising barrister and co-author, together with
Karen Murray BL, of Information technology law in Ireland
(Butterworths, 1997) and Information technology law in the European
Union (Sweet & Maxwell, London).
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Nice and €

If, as some people think, the law is a conspiracy
against the layman, then the Law Reform Commission
aims to blow the whistle on it by recommending that

Irish legislation should be written in plain English.
So can we look forward to a brand new era of
jargon-free legislation? Not without a new
Interpretation Act, writes Marcus Bourke

t may have escaped the notice of many

busy solicitors that the Law Reform

Commission has recently published a

consultation paper on the use of plain

English in the legislative drafting
process*. On the face of it, this is an impres-
sive document, running to 126 pages — but it
has been along time coming. In 1976, all of 23
years ago, in its first programme for law
reform, the commission proposed a review of
statutory interpretation and also made a sepa-
rate proposal ‘to examine the style in which
(Irish) legislation is drafted’.

In the intervening quarter-century or so, per-
sonalities like Mr Justice Brian Walsh and
Roger Hayes of the Department of Justice (to
whom we owe the Succession Act, 1965), both
of whom held strong views on statutory inter-
pretation and drafting style, have come and gone
from the commission. Mr Justice Keane too,
whose comment on ‘the disma opacity’ of
drafting is quoted in the new report (amisplaced
comment, by the way, because the instrument in
question was of a class never seen by a drafter),
served as president of the commission without
apparently venturing near this subject.

Curiously, opacity is an attribute that
occurred to me as | tackled chapter 1 of the
paper (Interpretation). This chapter, along with
the summary of provisional recommendations
in chapter 6, takes up exactly half of the com-
mission’s report. Some readers may find it eas-
ier to skip this section, impressive as the show
of learning it contains may appear to the practi-
tioner who is without the advice of learned
counsel at the end of a telephone. Much the
same may be said of chapter 2 (Legidative
drafting style), which comprises another 13
pages and contains historical background mate-
rial, and also attempts to answer the question:
‘why are Irish statutes difficult to understand?
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Chapter 3 discusses the pros and cons of
plain English (a language which, in the com-
mission’s view, is not that used in Irish legis-
lation) without reaching any startling conclu-
sions. The core of the consultation paper is to
be found in chapters 4 and 5. The latter is enti-
tled How can drafting be improved?, and is
hardly calculated to reduce the blood pressure
of most of the current legislative drafting staff
in Government buildings, while chapter 4 con-
tains the commission’s proposals and runsto a
mere nine pages. Between them, these two
important chapters take up only 32 pages of
the 126-page report, or roughly one-third of
the entire document. Following 121 pages of
discussion, the provisional recommendations
are summarised in four pages.

Ordinary meanings

The recommendations, totalling 15, fall under
two headings. Interpretation and Satutory
drafting. Under the first, the commission rec-
ommends that statutes be interpreted in accor-
dance with their ordinary meaning in the light
of their object and purpose, and that this should
apply irrespective of whether or not a provision
ison itsface ambiguous or absurd. A new statu-
tory provision giving effect to this recommen-
dation should not, the commission suggests,
affect the common-law rule that penal statutes
(including criminal and taxation statutes)
should be construed strictly and in favour of the
person accused or penalised. In ascertaining the
object or purpose of a statutory provision, a
court should be permitted to do what it cannot
do at present — ook to the context of the provi-
sion in the statute as a whole, and for this pur-
pose consider marginal notes, headings and any
purpose clause. Moreover, a court should be
allowed recourse to external aids to construc-
tion if this would help it ascertain the meaning

of an ambiguous or obscure statutory provision.
The consultation paper discusses possible mod-
els to give effect to these recommendations,
based on Australian legislation.

All these recommendations, if implemented,
would involve anew Interpretation Act, replac-

ing in whole or in part the existing
Interpretation Act of 1937. Presumably because
the commission’s ideas are only tentative and
subject to revision in the light of submissions
madeto it, the consultation paper makes ittle or
no effort to expand on what it hasin mindin this
area. However, it does make it clear that it is
against the inclusion in anew Act of additional
definitions of commonly-used words, athough
this has traditionally been one of the compo-
nents of Interpretation Acts. It appears not to
realise that such arecommendation would mean
that words or terms not in use in 1937 (for
example, ‘European Communities’) but now
frequently occurring in current legislation
would have to be defined in each new Act in
which they occur. Similarly, terms such as
‘Bank of Ireland’ which are no longer in fre-
quent use would continue to be included in a
new Act. In any event, | understand that a part-
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ly-drafted Interpretation Act has been gathering
dust in Upper Merrion Street since the depar-
ture in mid-1997 of Dermot Gleeson as
Attorney General.

The two chapters which effectively form
the basis of the commission’s provisional rec-
ommendations on  statutory  drafting
(Legidlative drafting style and How can draft-
ing be improved?) constitute a trenchant cri-
tique of the drafting style used by the
Parliamentary Draftsman’s Office since the
foundation of the State three-quarters of a cen-
tury ago, and point up what might be called a
paradox in this document. In its acknowledge-
ments, the commission thanks that office for
advice and assistance, yet there is no indica-
tion that any drafter has contributed to this
report (even though the acknowledgements
contain the curious statement that full respon-
sibility for the paper lies with the commis-
sion). In any event, the current drafting staff
have until 15 October to make detailed con-
structive submissions, which (they would pre-
sumably hope) would be taken into considera-
tion in the commission’s final report.

Although the paper’s recommendations are
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only provisional, its advocacy of what would be
major changes in drafting style unmistakably
show how and where existing drafting practice
is, in the commission’s view, deficient. Among
the recommendations under this heading are a
number of new standard drafting practices:
shorter sentences; familiar vocabulary; clear
grammatical structures; greater use of the active
voice and the present tense; simplification of
commonly-used sections, such as transitional
provisions and repeals; and the substitution of
positive statements for negative ones.

Superfluous terms

Solicitors familiar with examples of legalesein
documents they have not the courage to mod-
ernise — ‘give and bequeath’, ‘null and void’,
‘rest, residue and remainder’, to give but afew
examples — will find encouragement in much
of the criticism in this consultation paper. For
generations practitioners, even in the Law
Library, have assumed that what was good
enough for (or considered necessary in) an Act
of the Oireachtas was something they should
copy. Now at last they may see some hope of a
moderate amount of plain language being com-

LEGISLATIVE DRAFTING

(

monly used in Irish statutes, as well as the
prospect of (almost invariably superfluous)
terms such as ‘ as the case may be', ‘aforesaid’
and ‘any person being an employee’ being
eliminated from both Acts and statutory instru-
ments emanating from the Parliamentary
Draftsman’s Office.

Of course, many of the changes in drafting
style recommended by the commission need no
statutory backing: all that is required is a style
manual to be followed by al drafters. Half a
century ago, when | was employed in journal-
ism, two of the three Dublin morning newspa-
pers had a style manual, and no junior sub-edi-
tor was let loose on reporters copy until he or
she had mastered the manual. Yet after 77 years
of parliamentary drafting, it appears to be
implicit in the commission’s recommendations
that Irish drafters have not yet been able to
agree on the content of such a manual. This
leaves each drafter to develop hisown style. To
realise what this involves, it is necessary to
appreciate that in the past decade the comple-
ment of drafting staff has trebled: there are now
potentially 16 different drafting styles, if one
includes foreign drafters and retired drafters!

Thefact that Irish drafters still make do with
an Interpretation Act as old as the Constitution
is surely an indictment, not so much of succes-
sive generations of drafters but of successive
Attorneys General, none of whom had the ini-
tiative or foresight to update a measure passed
62 years ago. It is only fair to point out that,
until his departure in mid-1997 on a change of
government, Dermot Gleeson in his brief term
of office as Attorney General was well on the
way towards implementing some of the
reforms advocated in this paper. Whether its
publication without any apparent input by
drafters is the most effective way to get a new
Interpretation Act is another matter.

Perhaps the recent arrival of a new Attorney
Genera used to calling a spade a spade in the
hurly-burly of party politics may achieve what
so many of his predecessors failed to achieve.

* Satutory drafting and interpretation: plain
language and the law (CP14-1999) is available
from the Government Publications Sales
Office, Sun Alliance House, Molesworth
Street, Dublin 2, price £6.

Marcus Bourke is a former legislative drafts-
man.

LAW SOCIETY GAZETTE 19



Firing on al

The phenomenal growth of the Irish economy, coupled with a raft of domestic and

European employment legislation, has provided solicitors with a great business

opportunity. Terence McCrann reviews the broad scope of employment law and
urges practitioners to stake their claim to this burgeoning practice area

very practicein Ireland has clients,

including employers and individ-

ual employees, in need of employ-

ment law advice. Organisations

such as the Irish Business and
Employers Confederation (IBEC) and the
accountancy firms, as well as human resource
specialists, are al aggressively promoting
their employment law expertise. Some solici-
tors (but not many) specialisein this area but,
by and large, beyond some Employment
Appeals Tribunal outings, solicitors have left
their clients to seek advice elsewhere.
However, there are vast opportunities for
solicitors in the area and we should not, like
we did with tax advice in times past, lose a
valuable source of work.

Given the importance of employment law,
this year the President of the Law Society
established a new specialist Employment Law
Committee under the chairmanship of Hugh
O’'Neill. The committee's brief is to consider
al employment law issues, to promote the
employment law practice area and aso to
address issues concerning solicitors in
employment.

What is employment law?

Traditionally solicitors would have associat-
ed ‘the practice of employment law’ with
unfair dismissals and personal injury claims
arising in the workplace. But employment
law covers the entire range of issues sur-
rounding the relationship between employer

and employee, from the first point of recruit-
ment contact throughout the employment
relationship and during the course of transi-
tion and change in the workplace, and —
where necessary — termination. It also encom-
passes industrial relations law issues.
Employment law advice includes the follow-
ing areas.

Recruitment and retention of employees:
the form of recruitment advertisement, applica-
tion form, interviews and pre-conditions, and
ensuring that they are not discriminatory in any
way, particularly taking into account the new
equality legislation. This also coversterms and
conditions of employment and incentives,
including pensions and employee share option
plans.

A summary of the main

Redundancy Payments Acts,
1967-1991

Places an obligation on employers to
pay compensation to employees dis-
missed by reason of redundancy. This
arises where an employee’s job ceases
to exist and he is not replaced because
of the firm’s financial position,
because there is not enough work,
because of re-organisation or because
the firm is closing down altogether.

Minimum Notice and Terms of
Employment Act, 1973 (as amend-
ed by the Worker Protection
(Regular Part-Time Employees)
Act, 1991)

Provides that employees in continuous
service with the same employer for at
least 13 weeks and who are normally
expected to work at least eight hours
a week are entitled to a minimum
period of notice before the employer
may dismiss them.

Anti-Discrimination (Pay) Act,
1974 (to be repealed by the
Equality Act, 1998)

Aims to ensure that men and women
receive equal treatment with regard
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to pay. It provides that it is a term of
the contract under which a woman is
employed in any place of employment
that she is entitled to the same rate of
remuneration as a man who is
employed in that place with the same
employer if both are employed on like
work, and vice versa.

Protection of Employment

Act, 1977

Where employers are planning col-
lective redundancies, they are oblig-
ed to supply the employees’ repre-
sentatives with specific information
about the proposed redundancies
and to consult those representatives
at least 30 days before the first dis-
missal takes place to see if the redun-
dancies can be avoided or lessened
and other effects mitigated.

Employment Equality Act, 1977

(to be repealed by the Equality

Act, 1998)

Prohibits discrimination on the

grounds of sexual or marital status in:

« Recruitment for employment

. Conditions of employment (other
than remuneration or a term relat-

ing to an occupational pension
scheme)

« Intraining or work experience or in
opportunities for promotion.

Unfair Dismissals Acts, 1977-1993
Designed to protect employees from
being unfairly dismissed, it lays down
guidelines setting the criteria by which
dismissals are to be judged unfair.
Provides for a forum known as the
Employment Appeals Tribunal to deal
with claims by employees claiming to
have been unfairly dismissed and pro-
vides for redress for those whose dis-
missal has been found to be unfair.

Safety, Health and Welfare at
Work Act, 1989

Requires organisations to safeguard
the safety, health and welfare of their
employees and to manage their activ-
ities in such a way as to minimise the
risk of occupational accidents and ill
health.

Industrial Relations Act, 1990

Establishes the framework for the con-
duct of industrial relations and for res-
olution of trade disputes as well as

dealing with trade union law provi-
sions, including pre-strike secret ballot
rules and restriction on the use of
injunctions in trade disputes.

Payment of Wages Act, 1991
Establishes a range of rights for
employees relating to the payment of
wages. An employer must provide a
statement in writing to an employee
specifying clearly the gross amount of
the wages payable to the employee
and the nature and amount of any
deductions from such wages. The
employer must also take such reason-
able steps as are necessary to ensure
that both the matter to which the
statement relates and the statement
are treated confidentially by himself
and his agents and by any other
employee.

Worker Protection (Regular Part-
Time Employees) Act, 1991

Extends the benefits of the various
employment legislation to a regular
part-time employee who is defined
as an employee who has been in the
continuous service of the employer
for at least 13 weeks and is normally
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EMPLOYMENT LAW
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Letter of appointment: the contract of
employment, and ensuring that it complies
with all recent legislation.

Human resource policies: reviewing
human resource policies in the workplace,
again to ensure that they comply with all recent
employment law legislation.

Types of employment contract: different
types of contracts, for example, permanent,
fixed term, specified purpose, part-time, tem-
porary, agency and seasonal, and the difference
between employees and independent contrac-
tors.

Industrial relations: relations with
employees generally and their representatives,
and issues such as trade union recognition.
This aso covers issues referred to Rights
Commissioners and/or the Labour Court and
advising organisations that have been affected
by works council legislation concerning con-
sultation with employees.

Discrimination: advising on new equality
legislation and any discrimination issues sur-

Managing change: advising companies
involved in a merger or acquisition of another
organisation and the implications for the
employers and staff in such circumstances.

Redundancy and rationalisation: advising
employers and staff about any re-organisation,
redundancies or closures.

Employment Law Committee

Chairman: Hugh O'Neill
Gary Byrne
Michael Carroll

Katherine Delahunt

Members:

Kevin Finucane
Stuart Gilhooly
Barry Lyons
Terence McCrann
Elizabeth Mullan
Ciaran O'Mara
Brian Sheridan
Secretary: Geraldine Hynes

Managing risks, health and safety: health
and safety legislation and regulations, and
dealing with claims for personal injury, stress
or harassment.

Disputes and dismissals: disciplinary
codes and how they should be operated; inves-
tigations prior to taking the decision to dismiss
an employee, and advising an employer or
employee following dismissal.

The challenge for the profession is to offer
advice in this area of law and not to lose it to
others. The Employment Law Committee
would be happy to deal with any queries and
suggestions in relation to the employment law
area and can be contacted by referring matters
to Geraldine Hynes, secretary to the commit-
tee, or by contacting any committee member.

A wall chart summarising employment
legislation will be published by the commit-
tee shortly and will be distributed to all
practices.

Terence McCrann is a member of the Law

rounding pay and conditions.

employment legislation

expected to work at least eight hours
a day.

Employment Agency Act, 1991

Provides for the regulation and con-
trol of employment agencies and
applies to all employers engaged in
the employment agency business and
those workers who make use of them.

Terms of Employment
(Information) Act, 1994

Requires employers to provide
employees with a written statement
of certain particulars of the employ-
ment.

Maternity Protection Act, 1994
Provides for maternity leave entitle-
ment, health and safety leave, time
off for ante-natal/post-natal visits and
sets out the notification requirements
to avail of these entitlements, the
right to return to work and mainte-
nance of rights during leave provided
under the Act.

Adoptive Leave Act, 1995

Provides for a minimum period of
adoptive leave of not less than ten
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consecutive weeks to employees who
are adopting children.

Protection of Young Persons
(Employment) Act, 1996

Sets the minimum age limits for
employment, rest intervals and maxi-
mum working hours and prohibits the
employment of under 18s on late
night work. Employers must keep
records for their workers who are
under 18 years of age.

Transnational Information and
Consultation of Employees Act,
1996

Requires businesses with over 1,000
employees in the European Economic
Area (which includes all EU states
except the UK, together with Norway,
Ireland and Liechtenstein) and at least
150 employees in each of two EEA
states to establish procedures to
inform and consult employees in rela-
tion to transnational matters affecting
the business at EEA level.

Organisation of Working Time
Act, 1997
Sets out statutory rights for employees

in relation to the maximum hours of
work per week, rest periods, restric-
tions on Sunday working and night
work, as well as providing for controls
in relation to zero-hour contracts and
holidays.

Freedom of Information Act, 1997
Provides a right of access for employ-
ees in government departments and
public bodies to their employment
records. In general, records created
after 21 April 1995 (or 21 October
1995 in the case of local authorities
and health boards) can be accessed by
the employees. However, if records
created prior to this date are being
used or are proposed to be used in a
manner that may adversely affect an
employee, then such records can also
be accessed.

Parental Leave Act, 1998

The leave entitlement is available to
parents of children born after 3 June
1996 and gives the right to 14 weeks’
leave in respect of each child. The
leave must be taken before the child is
five years old, subject to modifications
in the case of an adopted child (and

Society's Employment Law Committee.

may be taken as a continuous period,
in portions or by working reduced
hours).

Equality Act, 1998

Outlaws discrimination on nine distinct
grounds: gender, marital status, family
status, sexual orientation, religious
belief, age, disability, race and mem-
bership of the travelling community.
The Act also outlaws harassment in
relation to any of the new discrimina-
tory grounds in the workplace and in
the course of employment whether by
an employer, another employee or by
clients, customers or business contacts.

Data Protection Act, 1998 and EU
Directive 95/46

The 1988 Act allows employees to
access their employment records
where they are held on computer. This
right will be extended to manual
records when the European data pro-
tection directive (95/46) is implement-
ed in Irish law. Although the imple-
menting legislation should have been
enacted by 24 October 1998, it would
appear that the legislation will not be
enacted until the end of this year.
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HEALTH AND SAFETY

What does

‘reasonabl

With 11 deaths in the
construction industry
so far this year, it's not
surprising that health
and safety at work has
become a hot political
issue. Employers
are obliged to ensure
that their workplaces
are as safe as
‘reasonably practicable’,
but is this just a
‘get-out-of-jail’ card
for careless bosses?
Donal O’Sullivan explores
the legal issues

he 1989 Safety, Health and

Welfare at Work Act radically

reformed the law in relation to

health and safety. It introduced a

number of duties on employers,
many of which are limited by the phrase ‘so
far asis reasonably practicable’.

But a breach of many of these duties will
not leave an employer open to any claims for
compensation from employees because sec-
tion 60 of the Act prevents such a breach
being the subject of a civil action. So why is
the phrase ‘ so far asisreasonably practicable’
important, when a breach of the Act will not
give rise to any consequences in civil law?

The answer lies in part VIII of the Act.
Section 48(1) makes it a criminal offence for
an employer to breach one of several duties
laid on it by the Act, al of which are limited
by the phrase. The importance of the phraseis
clear. It is a defence open to an employer in a
prosecution taken under section 48(1), and
because of section 50 (which places the bur-
den of proof in relation to this phrase on the
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employer) it is a defence that the employer
must prove.

So what exactly does ‘so far as is reason-
ably practicable’ mean? No guidance is given
in the Safety, Health and Welfare at Work Act,
1989 itself, but the Oireachtas debates shed
some light on the puzzle. In dealing with the
phrase, the Minister for Labour quoted from
the old English case of Edwards v National
Coal Board ([1949] 1 All ER 743).

In this case, a provision allowed an
employer to escape liability for an accident
caused by a breach of a duty under the provi-
sion, if he could show that he took all reason-
ably practicable steps to obey that duty. In the
Court of Appeal, Asquith LJ said:

‘“ Reasonably practicable” is a narrower
term than “ physically possible” and seems to
me to imply that a computation must be made
by the owner in which the quantum of risk is
placed on one scale and the sacrifice involved
in the measures necessary for averting the risk
(whether in money, time or trouble) is placed
on the other, and that, if it be shown that there
is a gross disproportion between them — the
risk being insignificant in relation to the sac-
rifice — the defendants discharge the onus on
them. Moreover, this computation falls to be
made by the owner at a point of time anterior
to the accident’.

The ‘economic calculus’

This balancing act that Asquith LJ describes
has been referred to by academic commenta-
tors as the ‘economic calculus’, and it is a
peculiarly apt name for it. But has this ‘eco-
nomic calculus been accepted into Irish law?
There have been few Irish cases directly on
the point.

Perhaps the best starting point is the
Supreme Court case of Daly v Avonmore
Creameries ([1984] IR 131). In this case, the
defendant had hired a contractor to do some
work on its building, including some work on
the roof. The contractor in turn hired a sub-
contractor to do part of the work, but the main
contractor was to do the work that related to
the roof himself. The contractor fell off the
roof and suffered a fatal injury. The
deceased’s widow claimed, among other
things, that the defendant had breached the
provisions of section 37(1) of the Factories
Act, 1955, which says: ‘There shall, so far as
is reasonably practicable, be provided and
maintained safe means of access to every
place at which any person has at any time to
work’.

The case was dealt with by the majority in
the Supreme Court (Henchy and Hederman JJ)
on the basis that the roof did not constitute a
means of access to the deceased’s work and
therefore section 37(1) did not apply.
McCarthy Jheld that the section did apply. He
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Health and safety at work: now a life
and death issue

then went on to consider the meaning of the
phrase, although little argument had occurred
on that point. He said: ‘There is a significant
body of persuasive authority in the English
and Scottish courts in cases under compara-
ble legislation. | am not to be taken as sup-
porting a view that, where lives are at stake,
considerations of expense are any more than
vaguely material’.

The earlier Supreme Court case of Kirwan
v Bray UDC (unreported, 30 July 1969) also
lends some support to the existence of an
‘economic calculus’ in Irish law. In this case,
the Supreme Court held that a slight risk may
be runif the cost of removing that risk is very
high.

There has only been one recent case before
the Irish courts that dealt with the point:
Boyle v Marathon Petroleum (High Court,
unreported, McCracken J, 1 November 1995).
This case concerned a duty contained in the
Safety, Health and Welfare (Offshore
Installations) Act, 1987. The plaintiff was an
operative in an offshore platform that was
drilling for gas. In the course of his duties, he
was cleaning the bottom floor of the platform
and hit his head off a girder on the ceiling.
Section 10(5) of the Act states: ‘It shall be the
duty of an installation manager to ensure that
every workplace on, in or in the neighbour-
hood of the offshore installation with which
he is concerned is, so far as is reasonably
practicable, made and kept safe’.

McCracken J said: ‘I have to consider
whether the conditions under which the plain-
tiff was required to work were as safe as was
reasonably practicable, and this must be a
test based on the actual circumstances of
each individual offshore installation’. He
went on to consider in great detail the indi-
vidual circumstances of this workplace. He
held that the dangers complained of by the
plaintiff, namely low ceilings and obstruc-
tions, were dangers that it was not reasonably
practicable to avoid in this type of work. He
did not, however, specifically define the
phrase.

It appears clear to me that the ‘economic
calculus test of the English cases finds
favour in the Irish courts, but it seems that in
this jurisdiction the concept of ‘risk’ assumes
a specialised meaning. Both the risk of an
accident occurring as well as the conse-
guences of that risk — that is, the seriousness
of the injuries that will probably occur if the
risk comes to fruition — must be taken into
account in judging if all reasonably practica-
ble steps have been taken.

In the case of Marshall v Gotham Co Ltd
([1954] 1 All ER 937, 943), a potentially far-
reaching point was raised by this comment of
Lord Tucker: ‘If 100% security is not reason-
ably practicable but a lower percentage is,
the mine-owner is required to take those rea-
sonably practicable steps which will afford a
degree of security which may be something
less than 100%'.

Both Lords Keith and Cohen agreed with
this point. This is a commonsense idea and |
do not believe that any Irish court would have
difficulty in accepting the concept, even
though the quote has never been referred to in
areported Irish judgment.

Recent developments

The case of Mains v Uniroyal ([1995] IRLR
544 ) may have wide-ranging implications on
the subject. This was a Scottish case heard in
the Court of Session before Lords Wylie,
Sutherland and Johnston. It concerned section
29(1) of the British Factories Act 1961,
which placed a duty on an employer to make
and keep safe every place of work for every
person working there, so far as is reasonably
practicable.

This case arose out of an accident that
occurred due to an unforeseeable risk. The
employer argued that an onus rested on the
plaintiff to first show that the risk was a rea-
sonably foreseeable one before the employer
would go into evidence on the reasonably
practicable point. As the plaintiff had failed
to adduce any evidence to establish this, the
employer argued that it should not be held
liable for the accident as it could not be
expected to take reasonably practicable steps
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to protect against dangers it could not reason-
ably foresee (it did not tender any evidence
that it had taken all reasonably practicable
steps to avoid the risk).

Lord Sutherland gave the leading judg-
ment (Lord Wylie agreed with him). He said:
‘The duty is to make the working place safe.
In my opinion, reasonable foreseeability has
no part to play in the initial consideration of
whether or not the employers have complied
with their obligation to make and keep a
working place safe’.

He also stated in the same page of his
judgment: ‘As considerations of reasonable
practicality involve weighing the degree and
extent of the risk, on the one hand, against
the time, trouble and expense of preventing it,
on the other, quite clearly foreseeability
comes into the matter as it is impossible to
assess the degree of risk in any other way’.

The court held that there was no onus on
the employee to prove anything. And as the
employer in this case had failed to lead any
evidence on the reasonably practicable point,
then it had failed to discharge the onus of
proof and so the plaintiff succeeded in recov-
ering damages. In my opinion, this judgment
is correct.

| believe that an Irish court would have no

difficulty in following it in a similar context
of civil litigation.

But in this jurisdiction, the term ‘so far as
is reasonably practicable’ only has relevance
to an employer in the criminal arena. So
would this case be followed in Ireland in the
context of a criminal case? The consequences
of such adecision by a court would be that the
Health and Safety Authority could prosecute
an employer for a breach of the Act that came
about due to a completely unforeseeable haz-
ard.

It would then be up to the employer to dis-
prove this if he chose to raise the defence of
‘so far asis reasonably practicable’.

Onus of proof on the employer
Mains does indicate that reasonable foresee-
ability is a part of the concept of reasonable
practicality. This might mean that section 50,
when it passed the onus of proof regarding
reasonable practicality to the employer, aso
passed the onus in relation to reasonable fore-
seeability. An Irish court may well follow this
case as aresult.

However, even if the case were followed,
its practical importance is very small. If the
sole ground of complaint is the occurrence of
an unforeseeable accident, it should be arela-

HEALTH AND SAFETY

tively straightforward matter for an employer
to adduce evidence as part of a ‘reasonably
practicable’ defence showing that the risk was
unforeseeable and thereby raising a strong
inference that all reasonably practicable steps
had been taken. It would be hard to imagine
criminal liability being placed on an employ-
er for failing to prevent the occurrence of an
unforeseeabl e hazard.

Thisisthe scenario that faces Irish lawyers
and judges. In Irish law there is no definitive
statement of the meaning of ‘so far as reason-
ably practicable’. While the English cases are
very helpful and would probably be followed,
the fact that the phrase only has relevance in
the criminal context in this jurisdiction makes
it by no means certain. It is regrettable that
McCracken J did not seize the opportunity in
Boyle v Marathon Petroleum to fully examine
and explain the phrase.

So until another case reaches the High Court
and is the subject of a written judgment, we
will have to make do with the hints and sug-
gestions in Kirwan v Bray UDC, Daly v
Avonmore Creameries and Boyle v Marathon
Petroleum.

Donal O'Sullivan BL is a Dublin-based
barrister.
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Ulster Bank has an excellent opportunity in its Solicitor’s Office
in Dublin for an individual who wants to develop their career
within a demanding and challenging environment and who is
capable of matching their own career progression with the
Bank’s growth.

The Solicitor’s Office has responsibility for the provision of
support and advice to the Bank on all aspects of security
documentation and banking law. Reporting to the Bank’s Senior
Solicitor, the key responsibilities of this position include:

* Perfecting and settling banking, lending and security
documentation on behalf of the Bank.

* Providing legal advice and guidance to the Branches and Bank
Management on legal matters which arise in connection with
the Bank’s business.

* Appraising the Bank of changes in relevant legal requirements
and providing appropriate advice and support in meeting
those changes.

Applicants must be Solicitors qualified to practice in Ireland and
have a minimum of three years post qualification experience

including a sound working knowledge of conveyancing. Ideally
applicants should also have experience in company law and
insolvency. Relevant experience in the financial services field
may be an added advantage but is not essential. The role also
requires the holder to possess highly effective communication
skills, both oral and written, and excellent interpersonal and
team skills.

The successful candidate will receive a remuneration package
that will reflect the experience and knowledge that they will
bring to the organisation and which will include banking and
educational support benefits.

If you believe you possess the relevant experience and personal
attributes, then please send your CV and details of your current
salary and benefits, quoting the job reference number, to:

The Head of Human Resources, Ulster Bank Limited,
Ulster Bank Group Centre, George’s Quay, Dublin 2.

The closing date for receipt of applications
is Thursday 14 October 1999.
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A member of the NatWest Group.

Ulster Bank is an Equal Opportunity Employer and welcomes applications regardless of disability, gender, political opinion, race or religious belief.

www.ulsterbank.com
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PROFESSIONAL INDEMNITY

Why supporting the
SMDF makes sense

‘If you can’t join them, beat them!’ - that was the feeling that inspired the
profession to set up the Solicitors’ Mutual Defence Fund 12 years ago, amid soaring
professional indemnity premiums. Here, Geraldine Clarke explains why
solicitors have every reason to be proud of the SMDF's success

he decision to set up the Solicitors
T Mutual Defence Fund on 1 May 1987

was made against a background of spi-
ralling premiums being charged by the insurers
in the market at the time.

In the year 1984/1985, solicitors were
shocked to find that with very little notice pro-
fessional indemnity premiums were doubled.

In the following year, Law Society President
Laurence Cullen reported to the Society’s AGM
as follows: ‘ The rapidly-worsening situation as
to professional indemnity cover was the subject
which most worried the Council over the year.
In the early part of the year, efforts were made
to get the existing carriersto give details of their
charges for the year commencing 1 May 1986
by not later than 1 March. Two of the carriers
gave a satisfactory response. In the light of the
emerging difficult premium situation, very seri-
ous consideration was given to establishing a
mutual fund on 1 May 1986. The difficulties of
undertaking such a daunting task in the exceed-
ingly limited time available were recognised,
and reluctantly the establishment date was
deferred for 12 months'.

Many of us will, of course, recal the
extreme difficulties which we faced in dealing
with our insurers at that time and their absolute
unwillingness to negotiate any reduction in the
premiums being sought, or to give any com-
mitment in relation to subsequent years. The
average range of premium being quoted for
cover of £200,000 was £4,000 per solicitor.

INYAG NAISOY DId

il

The SMDF’s record speaks for itself

On its establishment on 1 May 1987, the
Solicitors Mutual Defence Fund offered
£200,000 cover in respect of each and every
claim for a subscription of £1,000 per solicitor.

The fund set itself a target of 2,000 partici-
pantsin the first year. At the end of that year, it
had 2,139 participating members representing
its 1,039 firms.

The following year the subscription increased
by £1,000 to £1,100, with a loyalty bonus of
£100 per solicitor where the firm participated in
the fund in its initia year. Other insurers, not
unexpectedly, followed suit, and indeed within a
short time of the fund being set up other insurers

dropped their premiums dramatically. There can
be little doubt but that, had the SMDF not been
set up, solicitors would still be facing the same
uncertainty and worry every year in dealing with
avolatile and rapidly-fluctuating insurance mar-
ket as we did in the mid-1980s.

We are now 12 years on. In the meantime,
professional indemnity insurance has, of course,
become compulsory for al solicitors and the
level of compulsory cover was raised to
£1,000,000 on 1 January 1999. But amazingly,
athough the level of cover has increased by
£750,000, the contribution charged by the fund
to each member has been maintained amost
unchanged.

The am of the SMDF's board has aways
been to keep administrative costs to a minimum.
Claims are handled through a panel of experi-
enced solicitors, and members against whom a
claim is made are offered a choice of solicitor
from the panel.

There has been a significant increase in the
cost of claimsin recent years, which means that
increases in the contribution for next year are
inevitable to avoid deterioration of the fund's
reserves. However, the SMDF srecord in terms
of competitiveness and consistency speaks for
itself. It deserves the support of all members of
the profession.

Geraldine Clarke is a partner in Dublin solici-
tors Gleeson McGrath Baldwin and a member
of the SMDF Board.
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CURRICULUM DEVELOPMENT

Wil power!

In the first of a series of articles on the professional course syllabus for
apprentices, the Law Society’s new Curriculum Development Unit spells out
what's involved in the wills, probate and administration of estates module

and invites members to air their views on how it could be improved

he Curriculum Development Unit (CDU)
Twas established by the Law Society to
review the provision of education to
apprentices and to examine the curriculum for

each course. As afirgt step in this examination, a

review of the professiona practice course WiIs,

probate and administration of estates module
was held at the CDU’s meeting in August.

The following is an outline of the key ele-
ments of the WIS, probate and administration
of estates module, broken into its three con-
stituent parts. Also included after each con-
stituent part of the module is an outline of the
tasks that a student should be able to complete
after passing the module.

The CDU isseeking the views, comments, cri-
tiques and suggestions of the profession on:

« Thecontent of the professional practice course
Wlls, probate and administration of estates
curriculum, and

« The ability of apprentices to complete these
functions in the office after their return from
the professional course.

It would also take this opportunity to ask any
member of the profession who has an interest in
tutoring on this particular module to submit
details outlining both their probate practice and
any lecturing or presentation experience.

The module is divided into three inter-related
congtituent parts. These are: wills, will trusts and
estate planning; probate practice and procedure;
and the administration of estates.

Wills, will trusts and estate

planning

- Basic elements of awill

» Necessary powers of an executor/executrix

- Legidative provisions for spouses and chil-
dren, including recent family law provisions

« Taking ingtructions, drafting and executing
wills

«  Will trusts, their common law and legidative
background, and the taxation and other impli-
cations

» Estate planning and taxation, including domi-
cile, the mgjor taxes involved, and the major
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reliefs and exemptions available to the practi-
tioner.

The students should be able to:

. Attend on the testator, establish his wishes,
advise him of the legal conseguences of his
instructions and draft a will in accordance
with those instructions, doing so in the most
tax-efficient manner, and have the will validly
executed in accordance with all legal formali-
ties.

Probate practice and procedure

« Attending on the client, establishing title to
lead to the extraction of grants of probate,
grants of administration intestate, grants of
administration with will annexed and de bonis
non grants

» Contentious and non-contentious court appli-
cations

- Didtribution of shares on intestacy

- Deding with lega rights of spouses

« Limited, specia and foreign grants

«  Amendment and revocation of grants.

The students should be able to:

- Take instructions after the death of the testa-
tor/intestate and complete al the necessary
papersto extract the appropriate grant, includ-
ing Inland Revenue affidavit and probate tax
papers

- Establish title to administer an intestate estate
and distribute that estate, taking into account
the rules for distribution on intestacy includ-
ing the per stirpesrule

« Advise the persona representative on the
spouse’'s legal rights and the obligations on
him to advise the spouse of same

» To deal with both contentious and non-con-
tentious court applications to the probate offi-
cer or judge, to include rival applications,
caveats, citations and petitions, knowing what
they are, when they arise and the procedure
involved in each case

« To apply for second or subsequent grants (de
bonis non grants), limited, specia and foreign
grants.

Administration of estates

Pre-grant:

» Steps prior to the initial interview with the
personal representative

» Using the interview sheet during and &fter the
initial interview

» Role and duties of personal representative

« Protection and valuation of assets.

Post-grant:

« Collection, sae and distribution of assets

« Payment of liabilities,

» Lega right share and rights of children

« All relevant taxes, vauation dates, payment
and certificates of discharge

« Joint property, beneficiaries, charitable
bequests, hominations advancement (section
63), appropriation, undertakings

» Socia wefare obligations

» Family arrangements and taxation implica
tions

- Administration accounts.

The students should be able to:

» Meet the persona representative and gather
from him the information they need to extract
the appropriate grant and advise him of his
duties and obligations

« Vaue and collect all the assets of the estate
and distribute them according to the wishes of
the testator or the rules of intestacy

» Dea with spouses and children’srights

« Deal with insolvent and/or insufficient estates

» Dischargedl appropriate taxes, taking advan-
tage of all exemptions and reliefs available,
and obtaining the necessary clearances

» Provide the persond representative with afull
account of the administration of the estate and
close off the file having done so.

Please send any comments or suggestions on the
curriculum and teaching of the module and
(indeed, applications to tutor) to Padraic
Courtney, Co-ordinating Solicitor, Law Society
of Ireland, Blackhall Place, Dublin 7 (DX: 79
Dublin, fax: 01 6724803, e-mail: p.courtney
@lawsociety.ie).
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SOCIETY OF YOUNG SOLICITORS IRELAND

19-21 November 1999 at Rochestown Park Hotel, Douglas, Cork

Friday 19 November NOTES:

5pm onwards Registration of delegates , . -
1. Accommodation at Rochestown Park Hotel will be limited. Early

booking is essential and accommodation will be allotted strictly on

Saturday 20 November afirst-come, first-served basis.
Syndicate Rooms 2 and 3
10.30-11am Recent developments in electronic 2. No single rooms are available in Rochestown Park Hotel. If you do

not indicate with whom you wish to share, the SY S will endeavour

commerce law, . )
to accommodate you in atwin room.

Robert Corbett, Solicitor,

Mason Hayes & Curran 3. The conference fee is £130pps, and includes Friday and Saturday
11-11.30am Advising detained persons, night accommodation, two breakfasts, subsidised activities,

Gerard McCarthy, Solicitor, Saturday evening banquet and conference materials.

Gerard McCarthy & Co, Cork 4. A conference rate without accommodation is available at £50, which
11.30-12pm Coffee break entitles the delegate to attend the lectures, subsidised activities,
12-12.30pm The demise of business as usual, Saturday evening banquet and to a copy of the conference materials.

Elaine O’ Donovan,

Open Management Training 5. Please note that the application process has changed. One appli-

cation form should be submitted per room per envelope, together

1pm-2pm Lunch with cheque(s) for the appropriate conference fee and a self-
2pm-6pm Activities including golf, leisure and addressed envelope — eg: two delegates sharing a twin or double
health centre with thalasso therapy room should send one application form, cheque(s) totalling £260

and one self-addressed envelope. All applications must be made by

SIS O, JEEL, ST AT ordinary prepaid post and only postal applications exhibiting a

gymnag um, go—kar ting postal mark dated 10 October 1999 or after will be processed.
7pm-8pm Drinks reception
8pm-late Banquet in Kiltegan Suite, 6 No booking will be accepted without payment of the appropriate
followed by band and disco (Black Tie) conference fee. Cheques to be made payable to the Society of Young
Solicitors. Please write delegate names on the reverse side of all
cheques.
Sunday 21 November
Up-10.30am Breakfast 7. All cancellations must be notified to Paul Murray by 5 November
12 noon Checkout of hotel 1999. Cancellations after that date will not qualify for a refund.
P e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e ey
1
I REGISTRATION FORM :
1 Please use block letters (One form per room per envelope) 1
1 1
1 1
1 Namel: Name 2: 1
1
1 Firm: I
: Business address: :
: Phone no: (Home) (Office) 1
1
1 I
I ACCOMMODATION IN ROCHESTOWN PARK HOTEL: £130 per person sharing 1
: Pleasetickbox | | Double [ | Twin :
I NON-ACCOMMODATION RATE: £50 | | 1
I I
1 | enclose cheque/postal order payable to the Society of Young Solicitors for £130/£260/£50/£10 extraand | enclose a self-addressed envelope
1
1 | wishtoavail of the vegetarian option at the banquet | | | wish to participate in go-karting | | :
- —

Please post this registration form with the conference fee to the Treasurer, SYS-Spring Conference, PO Box 7255, Dublin 4.
Postal applications exhibiting a postal mark of on or after 10 October 1999 only will be accepted. All enquiries regarding the conference
should be directed to Paul Murray at (01) 639 5000 after 6pm Monday to Thursday.



LAW REFORM

Mental health:

the case for reform

A recent report from the Law Society’s Law Reform Committee has identified a
number of areas where our mental health legislation needs to be reformed.

The committee examined current Irish legislation, the proposals in the
Government’'s White Paper A new Mental Health Act and undertook a detailed
comparative study of the mental health legislation in similar jurisdictions,
particularly the UK and New South Wales. This edited version of the report
concentrates on the committee’s recommendations

he primary objective of mental health
T legislation must be to provide a frame-

work within which decisions can law-
fully be taken on behalf of those who are
unable to take decisions for themselves or are
unable to communicate their decisions. Such
legislation will aso be concerned with the
physical protection of mentally-incapacitated
people, their carers, and the public at large. To
this end, legislation inevitably provides for the
compulsory detention of mentally-incapacitat-
ed persons in certain circumstances, under the
parens patriae power vested in the State. It
should be self-evident that any restriction on
the liberty of such people and any interference
with their rights must be kept to a minimum,
and their dignity and self-respect fostered. This
area of law is one which will require on-going
periodic update and reform to appropriately
reflect society’s evolving understanding of
mental illness and of the needs and rights of the
mentally ill.

Current Irish mental health legidlation is
contained in the Mental Treatment Act, 1945,
as amended. It has been argued convincingly
that many of the provisions of the 1945 Act are
now outdated in relation to developments in
the practice of psychiatry and, further, that
those provisions relating to civil commitment
are incompatible with requirements arising
under the European convention on human
rights and with the United Nations principles
for the protection of persons with mental ill-
ness. It has aso been pointed out that current
Irish legiglation is out of step with the mental
health regimes of other comparable jurisdic-
tions, including Northern Ireland, Scotland,
and England and Wales. This report is con-
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Mental Health:

cerned solely with the issue of civil commit-
ment and with legal issues following from the
civil detention or lack of capacity of people
suffering from mental illness, such as the man-
agement of their affairs.

Proposals in the White Paper

For the purposes of involuntary admission, the
Government’s White Paper proposes to define
‘mental disorder’ as meaning ‘mental illness,
significant mental handicap and severe demen-
tia’. “Mental illness’ would in turn be defined
as ‘a state of mind which affects a person’s
thinking, perceiving, emotion or judgement to
the extent that he or she requires care or med-
ical treatment in hisor her own interests or the
interests of other persons'. ‘ Significant mental

handicap’ would be defined as ‘a state of
arrested or incomplete development of mind
which includes significant impairment of intel-
ligence and social functioning where this is
associated with abnormally aggressive or seri-
ously irresponsible conduct on the part of the
person concerned’. It is proposed to define
‘severe dementia as ‘a deterioration of the
brain which significantly impairs intellectual
function affecting thought, comprehension and
memory and which is associated with severe
psychiatric or behavioural symptoms such as
severe physical aggression’. The White Paper
proposes to exclude explicitly personality dis-
order, addiction, and, in view of domestic and
international concern on the issue, social
deviance from the definition of mental disorder
in new legislation.

In comparison with the definitions con-
tained in the legislation of comparablejurisdic-
tions — particularly New South Wales — those
provided in the Irish White Paper setting out
the criteriafor commitment can be described as
vague and undefined. For example, the defini-
tion of mental illness is a circular and subjec-
tive one in that it refers to a person being so
affected that he requires care or medical treat-
ment. Also, the criteriafor mental disorder pro-
posed in the White Paper do not require that a
person must be incompetent before being com-
mitted nor that appropriate treatment must be
available in the centre where the personisto be
detained. It has been pointed out el sewhere that
this ‘lack of specificity and clarity will vest
excessive discretion in doctors over fundamen-
tal rights, including personal liberty, autonomy,
bodily and psychological integrity’.

The Law Reform Committee believes that
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the criteria for involuntary commitment to a
mental institution as defined in the White
Paper are unacceptably vague and open to sub-
jective interpretation. It suggests, therefore,
that more detailed statutory definitions or, at
the very least, detailed guidance on each of the
criteria are needed. Also, it views the suggest-
ed additional general requirements of ‘danger-
ousness’, ‘incompetency’ and ‘treatability’
with interest and believes these concepts to be
worthy of further consideration. Finaly, it
would strongly support the inclusion in legisla-
tion of a general ‘least restrictive aternative
principle which would function as a test of the
proportionality of any decision to commit.

Categories of admission

Under existing legidation, there are three cate-
gories of (and procedures for) admission to psy-
chiatric hospitals: voluntary admission, tempo-
rary admission and the admission of a person of
unsound mind (PUM). The latter two categories
involve compulsory detention. Each of these
categories can be further divided into public
(‘chargeable’) and private admissions, with
somewhat different procedures applying in each
case.

Voluntary admission. The current admis-
sion procedure for a voluntary patient is rela
tively straightforward and requires completion
of the ‘blue form’. An application must be made
to the person in charge of the psychiatric institu-
tion, or to any other medical officer properly
authorised in that capacity, to have the patient
received in that hospital. The application may
only be made by the patient himself or by the
patient’s parents or guardian. In order to have
himself discharged, a voluntary patient must
give written notice of his wish to leave and will
then be entitled to leave the institution after 72
hours. The White Paper proposes to remove the
formality of signing avoluntary admission form
so that admission would be in the same way as
admission to any ward of a general hospital.
Also, it proposes to remove the requirement that
voluntary patients give 72 hours notice of
intention to leave theinstitution. It isfurther pro-
posed to give authorised nurses legal authority
to hold a voluntary patient for up to six hours,
within which time he must be examined by a
doctor and to provide that a consultant psychia-
trist may hold avoluntary patient for a period of
48 hours, within which time procedures for
detention must be completed.

Temporary admission. Currently, in order to
have a person admitted as a temporary patient,
an application must be made to the person in
charge of the psychiatric institution and the pre-
scribed ‘pink form’ must be completed. The
application may be made by the patient’s spouse
or relative or, in the case of a public patient, the
appropriate community welfare officer (CWO)
a the request of the spouse or relative. Where
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the applicant is someone other than a spouse,
relative or CWO, the application must explain
why it was not made by one of those parties, the
connection between the applicant and the
patient, and the circumstances relating to the
application. The application must be accompa
nied by a certificate from a medical practitioner
certifying that he has examined the patient with-
in seven days of the application and is of the
opinion either that the patient:

« |Issuffering from mental illness, requires not
more than six months' treatment and is unfit
for treatment as a voluntary patient, or

« Is an addict requiring at least six months
treatment.

In the case of a private patient, the certificate
must be signed by two medical practitioners,
certifying that each of themis of the above opin-
ion having separately examined the patient.
Once the relevant person within the psychiatric
institution has made an order to have the patient
received and detained, the applicant or any per-
son so authorised by him may, within seven
days, convey the patient to the institution.
However, the patient may be conveyed directly
to the proposed ingtitution, in the absence of an
order, within seven days of the grant of a med-
icd certificate sought in the course of an appli-
cation. He may be detained at the institution for
a period of 12 hours, during which time the
order must be made or refused.

Before conveying the patient to the institu-
tion in this manner, the applicant must inform
him of the nature of the medical certificate and
of hisright to request a second medical opinion.
Where he requests a second opinion, he may not
be conveyed to the psychiatric institution unless
a second concurring opinion, in writing, is
obtained.

A temporary patient may initially be detained
for aperiod of up to six months, and this period
may be extended where the chief medica offi-
cer of the psychiatric ingtitution is of the opinion
that the patient will not have recovered within
that period. The origina detention may be
extended by a series of periods, none of which
must exceed six months and the aggregate of
which must not exceed 18 months. Where the
patient is an addict, each extension must be for
less than six months and the aggregate period is
limited to six months. When extending an order
for detention, the chief medical officer must
give notice to the patient and the original appli-
cant, setting out the circumstances relating to
the extension and stating that the patient or
applicant may object to the Inspector of Mental
Hospitals.

Person of unsound mind (PUM). In order
to have a public patient admitted as a person of
unsound mind, an application, made on the pre-
scribed ‘white form’ and accompanied by a
statement of particulars, must be madeto amed-

ica practitioner for a recommendation that the
patient be detained in apsychiatric ingtitution. In
the case of a private patient, a one-step process
is set down whereby an application is made for
areception order. Asin the case of atemporary
patient, the applicant may be the patient's
spouse or relative of at least 21 years of age or a
CWO &t the request of the spouse or relative.
Again, any other applicant must explain why it
is they who are making the application and the
relevant circumstances. The applicant must
have seen the patient within 14 days of making
the application.

Before recommending detention, the medical
practitioner to whom the application is made
must have examined the patient within the pre-
vious 24 hours. A different examination proce-
dure applies in respect of a private patient,
requiring two separate medical examinations by
two medical practitioners. Specia applications
may be made by a member of the Garda
Siochéna or by aCWO in emergency situations.
Upon arrival at the ingtitution, the patient must
be examined by the resident medical superinten-
dent or another medica officer acting on his
behalf who will make an order for his reception
and detention if satisfied that heisaPUM and is
a proper person to be taken charge of and
detained.

The sweeping powers contained in the
Mental Treatment Act, 1945 (as amended) to
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Brian Gallagher speaking at the press conference to launch the Law Reform Committee’s report

deprive a person indefinitely of his liberty by
making a chargeabl e patient reception order, and
the lack of any automatic review of the decision
to detain, have been the subject of widespread
criticism, not least in the courts. Indeed, the
High Court decisions of Budd J* and Costello F
would appear accurately to reflect current
Government thinking and the position in both
international law and in comparable common-
law jurisdictions in relation to reviewing deci-
sions to detain PUMs and of continuing deten-
tion.

The 1992 Green Paper acknowledges that the
main deficiency in current Irish legidation, in
relation to its conformity with international law
and with the 1950 European convention for the
protection of human rights and fundamental
freedoms, in particular, is the absence of a sys-
tem of independent review of the decision to
detain aninvoluntary patient. A substantial body
of caselaw concerning detained psychiatric
patients has developed from decisions of the
European Commission and Court of Human
Rights from which a number of genera princi-
ples can be deduced.

The White Paper proposes to streamline and
harmonise the criteria and procedures for both
categories of involuntary admission. Most sig-
nificantly, the Government takes the view that
the existing criteria for involuntary admission
are too wide in scope and require amendment in
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order to comply with the Council of Europe rec-
ommendation and the UN principles. Under cur-
rent legislation, a person with amental handicap
or who is mentally infirm may be classified asa
person of unsound mind and involuntarily
admitted on broad grounds without any qualifi-
cation as to his behaviour or danger to himself
or others. Therefore, it is proposed to only per-
mit involuntary admission of mentally disor-
dered persons where ‘there is a serious likeli-
hood of that person causing immediate or immi-
nent harm to himself or to other persons or
‘failure to admit or detain that person islikely to
lead to serious deterioration in his or her condi-
tion or will prevent the giving of appropriate
trestment that can only be given by admission’.
It would no longer be possible to detain people
whose primary problem is addiction or to detain
a person of unsound mind because he or she is
neglected or cruelly treated. It would be possible
to treat or protect such people by less restrictive
means than committal.

The White Paper proposes that the range of
persons that may make an application would
continue to include spouses and relatives but
would be extended to include authorised offi-
cers of a health board, which would include
public health nurses, clinical psychologists and
socia workers who have received specia train-
ing for this purpose. It is also proposed that the
Garda Siochana may make an application for
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involuntary admission of a person who appears
to meet the criteria for detention where no
spouse, relative or authorised officer isavailable
or willing to make such an application. The
Government proposes to harmonise admission
proceduresfor private and public patients and to
require only one medical recommendation to
detain in either case. This is due to possible
practical difficultiesin securing two recommen-
dationsand in light of safeguardsto be provided
by means of the proposed Mental Health
Review Board. As afurther safeguard, it is pro-
posed to limit the decison to involuntarily
detain a patient to an authorised consultant psy-
chiatrist of the approved institution.

Empirica research has shown that the initial
detention period of six months is unduly long
and so it is proposed to introduce a treatment
order of 28 days duration, which may be
extended by a consultant psychiatrist by a peri-
od of three months, by a further period of six
months and by periods of one year thereafter.
The proposed Mental Health Review Board
would review any initia detention after a year
and subsequent extensions of detention every
two years. Also, it is proposed to include in new
legidation provisions for leave of absence of
detained patients for specific occasions or as a
trial period for suitability for discharge. Any
conditions attached to leave would be subject to
review by the board. New legidation would
require that involuntary patients be informed of
the nature of their detention, the review proce-
dure and their right to an appedl.

Significantly, the White Paper proposes an
independent review, by the proposed Mental
Health Review Board, of each decision to detain
and to extend a detention order. It concedes that
current review and appeal procedures do not sat-
isfy Ireland’s obligations under the European
convention which requires provision of areview
by a‘judicia’ body of the lawfulness of adeten-
tion order. An administrative body independent
of the original decision-makers would suffice.
Similarly, the UN principles recommend a
review of every decision to detain by ajudicia
body or other independent and impartial body
established by domestic law. It is proposed that
the Mental Health Review Board would:

» Review every initia decision to detain

- Review each decision to extend detention

» Review al detention orders extending deten-
tion by one year, and subsequent extensions
a two-yearly intervals
» Hear appeals against a detention order or the
extension of a detention order
» Review any conditions attached to the tem-
porary release of a detained patient

« Arrange for the provision of second opinions
in relation to consent to trestment

» Review decisions to transfer patients to the

Central Mental Hospital or other special psy-

chiatric centres
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» Review the appropriateness of the continua
tion of achild treatment order if the child had
been the subject of an order for longer than
one year

« Approve the participation in clinical trials of
patients without the capacity to consent pro-
vided that the board is satisfied that thereisa
reasonable expectation of benefit to the
patient’s health.

Recommendations

There is considerable disappointment that the
White Paper does not propose to provide for a
statutory minimum level of service provisionin
all health boards as of right. Access to services
would continue to be at the arbitrary discretion
of each health board. Also, while the exclusion
of certain categories of persons, such as addicts
not having an accompanying mental disorder,
from liability to detention is to be welcomed, it
would appear necessary that aternative facili-
tiesare provided. The number of homeless men-
tally-disordered people is growing, as is the
number of such people among the prison popu-
lation, and the White Paper proposals may exac-
erbate this situation. Similarly, the practice of
‘lodging’2 is not aluded to in the White Paper,
and if no discretion to lodge is included in new
legidation, aternative facilities may again have
to be provided.

Though the White Paper proposes to make
voluntary admission less formal, the need for
some safeguards remains. The Law
Commission of England and Wales has recom-
mended the extension of certain safeguards to
voluntary patients, for example, the right to a
second opinion for treatment for those unable to
give valid consent.

There appears to be no reason why the pro-
posals for information rights for detained
patients contained in the White Paper should not
be extended to voluntary patients.

Also, it is suggested that the Mental Health
Review Board should not be limited to deciding
whether to discharge but should have the option
of directing the discharge at a future specified
date. This would alow for ‘planned discharge’,
whereby socia support, supervised aftercare
and placement of patients could be required and
arranged. Also, legal representation is to be
encouraged before the Mental Hedlth Review
Board, possibly by means of arelaxation of the
civil legal aid meanstest, asresearch in England
and Wales demonstrated that significantly more
patients who had legal representation were dis-
charged.

Therefore, the Law Reform Committee rec-
ommends:

« Introduction of a statutory minimum level of
service provision as of right

- Provison of aternative facilities for cate-
gories of persons excluded from liability to
detention, such as addicts or the homeless
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Law Reform Committee member Brian Gallagher

» Extension of formal safeguards to voluntary
patients

» Use of adult care ordersto transfer unwilling
patients to hospital

» Measures to allow the proposed Mental
Hedlth Review Board to order ‘planned dis-
charge’

» Measures to encourage legal representation
before the proposed Mental Health Review
Board.

Consent to medical treatment
Treatment of mental disorders. The Mental
Treatment Act, 1945 did not deal with the issue
of informed consent to trestment of detained
patients and it was widely assumed that consent
to treatment was not required of an involuntari-
ly-detained patient even though, under common
law, physical treatment is unlawful without a
person’s consent unless the treatment is urgent-
ly necessary. The Supreme Court has accepted
that the right to choose whether or not to under-
go medical treatment is a persona right protect-
ed under the Constitution but also that it is one
which may validly be restricted. Both the
Council of Europe recommendation and the UN
principles recommend that the approval of an
independent authority prescribed by law should
be required where the patient is incapable of
understanding the nature of the treatment. The
UN principles go even further in relation to psy-
cho-surgery and other intrusive and irreversible
treatments, recommending that such treatments
should only be carried out where the patient has
given informed consent and an independent
body is satisfied that there is genuine informed
consent and that the trestment best serves the
health needs of the patient.

The Government proposes that, in relation to
the requirement of consent, hew mental health
legidation would distinguish between two cate-

gories of treatment:

« Treatment requiring the patient’s consent and
a second opinion (including psycho-surgery
and any other form of irreversible surgica
treatment to be prescribed by regulations),
and

. Treatment requiring consent or a second
medical opinion (including the administra-
tion of medicine for mental disorder after
three months of medication and electro-con-
vulsive treatment.

It is proposed that consent should be in writing
and that new legidation would provide for a
right of patients or persons acting on their behalf
to appedl to the High Court against decisions to
treat on grounds that proper procedures to seek
consent were not followed or that treatment
without consent was not justified.

Clinical trials. Section 8(7) of the Control of
Clinical Trials Act, 1987 provides that a patient
without capacity to consent to participate in a
clinical trial can only participate if awritten and
signed consent is given for such participation by
a person or persons independent of the person
conducting the trial who, in the opinion of the
ethics committee, is competent to give a deci-
sion on such participation. However, the
Council of Europe recommendation states that
clinical trials of products or therapies not having
a psychiatric therapeutic purpose on detained
mental patients should be forbidden. Also, a
new protocol to the European convention con-
tains a strong provision that the participation of
detained mental patients in medica research
should be forbidden, even with the patient’s
consent, unlessit is reasonably expected to ben-
efit his health. Therefore, the Government pro-
poses to augment and strengthen the safeguards
contained in the 1987 Act by including, in new
mental health legidation, a condition that the
participation of patientswithout capacity to con-
sent in clinical trials be approved by the pro-
posed Mental Health Review Board and that the
board must satisfy itself that there is a reason-
able expectation of direct or indirect benefit to
the patients' health.

Since the decision of the House of Lords in
Re F ([1990] 1 AC 1), the English courts have
provided some guidance to hedthcare profes-
sionals on the provision of medical treatment to
mentally-incompetent adults but much uncer-
tainty remained. Therefore, in 1995, the Law
Commission published its report on Mental
incapacity. In December 1997, the British gov-
ernment issued a Green Paper which broadly
accepted the Law Commission’s proposals but
has invited further consultation on specific
issues.

The UK Law Commission’s proposals are
complex, combining requirements for judicial
approval, second opinion, and application of a
best interests test in some situations and not in

LAW SOCIETY GAZETTE 35



others. However, many of these practical diffi-
culties could be overcome by means of a clear
and comprehensive code of practice. Also, it is
proposed that judicia approval would be sought
in a‘judicid forum’, a specialist jurisdiction in
the form of an enhanced court of protection.
This would require restructuring the court sys-
tem. Further, it would appear inevitable that the
complex procedures proposed would involve
additional costs. The proposed proceduresin the
Irish White Paper appear to mirror the English
proposals. Also, the introduction of a general
authority to act reasonably would appear to be a
very convenient legal device which would per-
mit carers to carry out their everyday tasks and
obviate the need for excessive legidative detail.
Having regard to the requirements of confiden-
tiality, it would be highly desirable in many sit-
uations to encourage wider consultation.

The Law Reform Committee concedes that a
code of practice, though commendable in theo-
ry, may take some time to put in place. It isaso
concerned that procedures may be unnecessari-
ly complex and would urge that every effort be
made to ensure that they should be simplified.
Also, it suggests that the right of appea should
be to the MHRB in the first instance and only
then to the High Court. The committee propos-
es extending the scope of the enduring power of
attorney contained in part Il of the Powers of
Attorney Act, 1996 o as to include healthcare
decisions. This would contribute to the consoli-
dation and simplification of care procedures.

Therefore, the Law Reform Committee rec-
ommends:

« Introduction of a general authority to act rea-
sonably in relation to everyday care decisions
regarding incapacitated adults

» Measures to encourage wider consultation
regarding care decisions

» Development of ‘best interests test’ criteria

» Development of an accessible and simplified
code of practicein relation to care decisions

« Creation of a right of appeal in relation to
healthcare decisions to the Mental Health
Review Board in the first instance and only
then to the High Court

. Extension of the Powers of Attorney Act,
1996 to include healthcare decisions among
persona care decisions.

Civil liability/access to civil justice

Under section 260 of the 1945 Act, it is neces-
sary for a person who wishes to take civil pro-
ceedings, in respect of any act purporting to
have been done in pursuance of the Act, to sat-
isfy the High Court before the proceedings are
ingtituted that ‘there are substantial grounds
for contending that the person against whom
the proceedings are to be brought acted in bad
faith or without reasonable care’. Such a pro-
vision was originaly introduced under
English law with the aim of protecting doctors
from unfounded litigation. It currently oper-
ates to protect applicants, medical and nursing
personnel and members of the Garda

Siochéna. However, it has operated in a very
restrictive manner. The same standard is
applied to the substantive proceedings if leave
is granted. Recently, however, the Supreme
Court has unanimously endorsed a strict con-
struction of section 260 on the grounds that, as
aprima facie curtailment of a citizen's consti-
tutional right of accessto the courts, it must be
strictly construed so as to ensure that this right
is not unnecessarily curtailed. The
Government is of the opinion that such an
explicit provision remains necessary to protect
those involved in involuntary detentions,
though it proposes to reduce the burden of
proof from that of ‘substantial grounds to
‘reasonable grounds' for contending that the
defendant acted in bad faith or without reason-
able care.

In comparison with other jurisdictions, the
proposed new restriction on civil actions
appears excessive. In both the law of Northern
Ireland and of England and Wales, reform sig-
nificantly reduced the burden of proof and
leave will now be granted if the case deserves
further investigation, even if it is unlikely to
succeed. Also, these jurisdictions have specif-
icaly excluded local or public authorities
from the protection of the section, thereby
making it less likely that individual staff
would be exposed to claims. Also, the section
fails to refer to any particular category of
patient, thereby creating uncertainty as to
whether it applies to voluntary patients.
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Finally, as patients must go to the High Court
to seek leave to proceed, commensurate costs
are incurred even if the claim is within the
jurisdiction of the Circuit Court.

The Law Reform Committee is strongly
opposed to any restrictions on civil action. Itis
suggested that such civil action should be
facilitated by proceduresin the Civil Legal Aid
Act. It should be possible for civil actionsto be
taken on behalf of mentally ill people by an
official body, such as the General Solicitor for
Minors and Wards of Court, at the request of
the Mental Health Review Board.

Adult care orders
At present, there is no legal means of protect-
ing a mentally-disordered adult who is being
abused, exploited or neglected, other than by
detention under the 1945 Act or by making the
person a ward of court. The Government has
decided not to adopt the proposals contained in
the Green Paper to include provisions for a
supervision order as it was considered that a
supervision order would have placed a heavy
responsibility on the professional staff respon-
sible for the patient without giving them the
authority to enforce it. It was proposed during
consultation that such supervision orders
would include conditions requiring the patient
to live at a specified place and attend specified
places at specified hours for treatment, occu-
pation, education or training. It is now pro-
posed to introduce an adult care order to pro-
tect such people and to provide for their care
according to the best standards of practice.
The adult care order would be modelled on

The proposal to introduce adult care orders
is generally to be welcomed. However, it
appears unnecessarily restrictive to only per-
mit evidence to be given by a consultant psy-
chiatrist in application proceedings. It might
be appropriate to permit evidence to be given
by a consultant geriatrician or even a general
practitioner who should be given some role in
relation to a community-oriented protective
option. Also, there may be some confusion
between the role of the court, which would ini-
tially decide on the duration of the order, and
the Mental Health Review Board, which
would decide for or against continuation of the
order. It is suggested that the legislation
should permit evidence to be given by ‘any
interested person’ at the discretion of the
court, and that applications for care orders
might also be brought by any interested per-
son. Therefore, the Law Reform Committee
supports the introduction of adult care orders
but suggests that the procedures relating to the
grant of such orders be designed so as to
ensure the process is as inclusive, responsive
and efficient as possible.

Property management

Wards of court. The current Irish law on
wardship is contained in the Lunacy
Regulation (Ireland) Act 1871, under which
jurisdiction to appoint a ‘committee’ to man-
agetheward's affairsis vested in the President
of the High Court. Section 283 of the Mental
Treatment Act, 1945 states that ‘no power,
restriction or prohibition contained in the Act
shall apply in relation to a person of unsound

‘At present, there is no legal means of protecting

a mentally-disordered adult who is being abused,

exploited or neglected, other than by detention

under the 1945 Act or by making the person a

ward of court’

the child care order established under the
Child Care Act, 1991. An application would
be made to the court, by a person so authorised
by a health board, for the court’s approval to
the placement of the subject in the care of a
relative, a health board or a voluntary agency.
The applicant would need to produce evidence
that the subject suffered from a mental disor-
der, that there were reasonable grounds to
believe that the subject had suffered or was at
risk of abuse, neglect or exploitation, and that
the subject required care or protection which
he would be unlikely to receive except under a
care order. The court would determine the
duration of the order though procedures are
also proposed for an emergency order of up to
eight days’ duration.
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mind under the care of a judge of the High
Court or of ajudge of the Circuit Court’. This
provision was included to avoid interference
with the court’s powers. Therefore, a ward of
court cannot be detained in a psychiatric insti-
tution, discharged or transferred except under
an order made by the President of the High
Court. During consultation, it was generally
felt that the admission procedure governing
wards of court was slow and cumbersome, and
so the Government proposes that wards be
subject to the same admission procedures as
other patients. In such cases, the clinical direc-
tor would be required to notify the Registrar of
Wards immediately.

Enduring power of attorney. An enduring
power of attorney comes into force when the

LAW REFORM

person who granted it loses the mental capaci-
ty to manage their affairs. This device is par-
ticularly suitable for people with recurring
mental illness or progressive brain diseases,
such as Alzheimer’s disease. Statutory provi-
sions relating to enduring powers of attorney
can now be found in part Il of the Powers of
Attorney Act, 1996.

The complex procedures involved in appli-
cations to have a person made a ward of court
should be streamlined and simplified to pro-
vide more accessible protection for patients
property. Also, the Law Reform Committee
suggests that the ward of court procedure
should be integrated with the detention proce-
dures, so that the property of a person who is
detained against their will is automatically
protected. In other words, when a detention
order is made, the Wards of Court Office
should be immediately notified and the ward-
ship procedure commenced by the General
Solicitor, unless there is an enduring power of
attorney in existence.

The full text of this report can be obtained

from the Law Society’s web site at www.lawso-
ciety.ie.

Footnotes

1 See, for example, SC v Smith & Others
(unreported judgment, High Court, 27 and
31 July 1995), where Budd J stated that:
‘The effect of a chargeable patient recep-
tion order under sections 163, 171 and par-
ticularly section 172, which allows for
detention ... without any automatic inde-
pendent review, falls below the norms
required by the constitutional guarantee of
personal liberty’ and that *the provisions of
section 172 of the Mental Treatment Act,
1945, as amended, are repugnant to the
Constitution’. The Supreme Court, however,
declined to take an equally critical stance:
unreported judgment, 31 July 1996
(272/95), per Hamilton CJ. See also, RT v
Director of the Central Mental Hospital &
Others ([1995] 2 ILRM 354), where the
provisions contained in section 207 of the
1945 Act, permitting transfer to the Central
Mental Hospital, were found to be unconsti-
tutional.

2 See RT v Director of the Central Mental
Hospital & Others, where, in relation to
section 207, Costello J stated that: ‘The
defects in the section are such that there
are no adequate safeguards against abuse
or error’ and that ‘ These defects not only
mean that the section falls far short of
internationally-accepted standards but, in
my opinion, render the section unconstitu-
tional’.

3 Under section 261 of the 1945 Act, ‘A per-
son not of unsound mind may be lodged as
a boarder in a mental institution’.
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Pract&_notes

The Criminal Law Committee
sought clarification from the
Department of Justice, Equality
and Law Reform as to the cate-
gories of persons deemed to pro-
vide ‘proper representation’ for
an assigned solicitor for the pur-
poses of criminal legal aid. The
department has advised that the
list of categories is now as follows:
« A solicitor's apprentice

Criminal legal aid:
‘proper representation’

» An associate solicitor or partner
or employee solicitor, or
« A full-time legal executive in the
full-time employment of the
assigned solicitor’s firm (proving
legal qualification either by for-
mal certification or with ten
years' practical legal experience
certified by the solicitor employ-
er, or previous employers).
Criminal Law Committee

The above regulations provide that
any solicitor who wishes to have his
or her name added to the legal aid
panel from 1 August 1999 is
required to furnish a tax clearance
certificate to the appropriate coun-
ty registrar and that a solicitor
whose name was on a solicitors’
panel as of 31 July 1999 must fur-
nish a tax clearance certificate to
the appropriate county registrar by
30 November 1999.

The Department of Justice has
issued a letter to every solicitor
whose name is on the panels main-
tained by the county registrars,
enclosing an application form for a
tax clearance certificate, pursuant
to the above regulations.

A practitioner's name will be
retained on the panels beyond 30
November 1999 where a tax clear-
ance certificate is submitted to the
county registrar on or before that
date. Practitioners should note
that, provided application for a
tax clearance certificate has
been made to the Collector-
General by 15 October 1999,
they may have their name retained
on the panel beyond 30 November
1999, where a statutory declaration

Criminal Justice (Legal Aid) (Tax
Clearance Certificate) Regulations 1999

is submitted to the county registrar

on or before 10 December 1999,

in the form set out in the schedule

to the regulations, to the effect
that:

o A tax clearance certificate has
not been issued or refused by
the Collector-General on or
before 30 November 1999, or

» An appeal pursuant to regula-
tion 7 of the regulations has
been made against a refusal by
the Collector-General to issue a
tax clearance certificate, which
has not been determined or
withdrawn on or before 30
November 1999.

Where a practitioner is on the pan-
els of several counties, it is sufficient
for one application form to be sub-
mitted to the Collector-General
with a request that the appropriate
number of official copies of the cer-
tificate be issued to the practitioner
to allow same to be submitted to
the relevant county registrars.

All solicitors on the legal aid
panel will henceforth be required
to furnish a tax clearance certificate
on an annual basis.

Criminal Law Committee

At the risk of over-simplification,

here are some simple steps which

will certainly lessen your chances
of having a complaint made
against you.

1. At the outset of a transaction,
set out clearly in writing what
you are going to do for your
client and who is going to do it.
It may seem perfectly obvious
to you, but your client may
have a totally different percep-
tion of what service you are
going to provide

2. In compliance with section 68
of the Solicitors (Amendment)
Act, 1994, send out a letter set-
ting out the basis of your
charge. If you are charging an
hourly rate, let your client
know when the clock is run-
ning by sending out timely
interim bills

How to avoid clients complaining
to the Law Society

3. Send your client copies of all
relevant correspondence -
both the letters that you are
writing and the letters that
you receive

4. Don't be afraid to give your
client something to do. Often
your client will get a better
response directly from a
Government department or
agency when there is a delay in
obtaining a particular docu-
ment

5. Let your client know as soon as
there is a problem, and tell him
how you are dealing with it.

Lack of communication with the
client remains the single most
common cause of complaints to
the Law Society — and potentially
the easiest to cure.

Registrar’s Committee

Warning about faxes/laser-printed
documents and e-mails

Faxes/laser-printed documents
Practitioners should be aware that
some faxes/laser-printed docu-
ments may fade and the text may
be completely obliterated when
they are in prolonged contact with
plastic cover sheets. Older continu-
ous (thermal) paper may degrade
if in contact with a heat source.
Accordingly, the Practice
Management/Technology
Committee recommends that
important faxes should always be
photocopied for the relevant
client file.

Practitioners should also be
aware that the sending dates and
originating address of the sender
of a fax are capable of being falsi-
fied. Accordingly, in certain cir-
cumstances, it may be prudent to

seek confirmation of the validity
of the sender. It is recommended
that all incoming faxes are date-
stamped before they are attached
to a client file.

E-mails
Practitioners should be aware that
the identity of the sender of an e-
mail is capable of being falsified
and the date and time of sending
are similarly capable of being falsi-
fied. Again, in certain circum-
stances, it may be prudent to con-
firm the identity of the sender of
an e-mail. Again, it is recommend-
ed that, where appropriate, e-
mails are printed and attached to
the relevant client file.

Practice Management/

Technology Committee

Practitioners are reminded that in
order to stop the Statute of
Limitations running against them,
civil bills must not only be
stamped and issued in the local

Civil bills: failure to serve

Circuit Court office but service
must also be effected.

A solicitor may accept service
of the civil bill. Alternatively, ser-
vice may be effected either by a

designated summons-server or by
registered post, as appropriate.
Time will continue to run until
the civil bill is served.

Failure to serve proceedings

within the period of limitation
may result in claims becoming

statute-barred.
Litigation and Arbitration
Committee
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Personal injury judgments

Public liability - accident
on sea ferry - negligence
alleged against teachers
and ferry operator -
alleged breach of statut-
ory duty - alleged con-
tributory negligence

Case

Snead Crowe (minor) v Sean
O'Mhainnen and Island Ferries
Limited, High Court, Galway,
before Mr Justice Frederick
Morris, President of the High
Court, on 30 October 1998.

The facts

Sinead Crowe was a ten-year-old
schoolgirl in June 1994. She was a
member of a school outing organ-
ised by Gael Scoil Dara, Renmore,
Co Galway, under the overall
supervision of Martina O’ Sullivan,
a teacher in the school. Sean
O’Mhainnen was the principa of
Gael Scoil Dara.

The group comprised 28 chil-
dren and Mrs O’ Sullivan had the
assistance of four other people,
teachers, parents and two fifth-
year pupils. The school outing
involved atrip to the Arran Ilands
on the Arran Sea Bird Ferry,
owned and operated by Island
Ferries Limited. The schoolgirl
and the other children boarded the
ferry on the mainland and on the
way across she and the other pupils
moved from their seats on the port
side of the ferry to the correspond-
ing seats on the starboard side
because the westher was cold. As
they came into the harbour at
Kilronan, the schoolgirl stated that
she moved forward to the bow of
the ferry and stood near the rail on
the starboard side just after the
point where the forehead mooring
line is made up to the cleat. She
was standing there in the company
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of other children. The ferry was
coming aongside the quay and a
crew member came forward to the
bow and threw the mooring line
ashore. A man on the quay placed it
over a bollard and a crew member
on the ferry then ran aft. Just at that
time, the vessel jerked and the
schoolgirl put her left hand out onto
the raill. The mooring line then
tightened over her hand, crushing it
between the rope and the rail, caus-
ing seriousinjuriesto her hand. She
denied getting any warning about
being on the fore deck at the time.

The schoolgirl was taken in pain
and in shock to the dispensary at
Kilronan. From there she was taken
by helicopter to University College,
Hospital in Galway. On examina-
tion, it was found that her |eft hand
had been extensively injured. The
middle and ring finger were almost
completely evulsed at the distal
interphalanged joint, with further
fractures of the fingers. The left lit-
tle finger was fractured through the
distal fillings with the crushed lac-
eration of the soft tissues. Surgeons
used every possible means to save
the fingers, including a 12-hour
surgical procedure on one day fol-
lowed by asecond procedure on the
next. The schoolgirl was subse-
quently allowed home but had to be
readmitted for amputation of the
necrotic tips of the ring, middle and
little fingers. It was necessary to
insert the tips of the fingersinto the
schoolgirl’s groin to obtain flaps
and this had to be kept in position
for three weeks. The following
month she was readmitted to free
her hand from her groin and some
months later she was readmitted to
trim the flaps on thering finger. She
lost the last segment of the middle
ring and little fingers of her left
hand. The ring finger is spread on
the top in drumstick format.

Damages were sought against
the school for the aleged negli-
gence of the teachers in failing to
take proper care of the schoolgirl
while she was on the ferry and
against the ferry owner for aleged
negligence and breach of statutory
duty in relation to the management
of the ferry.

Specificdly, in the context of
the action against the schooal, it was
argued that there was a failure on
the part of the school to take rea-
sonable care of the schoolgirl while
she was under their control or cus-
tody of a teacher and that it was
wrong to direct the schoolgirl to
move to the bow of the ferry when
it was approaching Kilronan Quay
because that was the area of the
ship in which there would be
movement associated with the
mooring. It was argued that a pru-
dent parent would have redlised
that children should have been kept
away from this areain the interests
of safety.

The case against the ferry own-
ers came under severa headings:

« Failure to warn the passengers,
in particular, the children, to stay
away from the fore deck during
the docking of the ferry

- Failure to move the vessel cor-
rectly by passing the mooring
line not through the fairlead but
instead passing it over therail of
the vessel, thereby alowing it to
surge and create a hazard for
people in the vicinity, and

« Breach of statutory duty on the
part of the ferry ownersin rela-
tion to the provisions of statuto-
ry instruments 107 and 109 of
1988.

These statutory provisions oblige
ferry owners, insofar asis practica
ble, to ensure the health and safety
of people on board the ship who

may be affected by any acts or
omissions. The owners are
required to provide to employees
information, instruction and train-
ing and supervision as is necessary
to ensure, as far as is reasonably
prectical, the health and safety of
persons on board the ship. It was
also submitted on behalf of the
schoolgirl that the provisions of the
Code of safe working practice for
merchant seamen, published by the
Department of Transport in
England and made applicable in
Ireland by Statutory Instrument
107 of 1988, had been infringed.

The judgment

Morris P delivered judgment in the
High Court in Galway on 30
October 1998. Having outlined the
facts as above, he stated that hav-
ing heard the evidence of Mrs
O’ Sullivan, ateacher in the school,
and a Mrs Walsh, who stated that
as the ferry was approaching
Kilronan, there had been a general
movement among the passengers
making preparations for disem-
barking, Mrs O’Sullivan consid-
ered it proper to group the children
so that they could disembark
together in an orderly way. Mrs
O'Sullivan, said the judge, had no
knowledge or skill in the manage-
ment of boats. She identified the
area in the bow as a convenient
place in which to group the chil-
dren. He accepted that there were
other tourists in this area at the
time and that the ferry company
had not indicated either by way of
announcement or written warning
or barrier that it was improper for
them to go into this area.

Morris P accepted that a person
with the skill and knowledge of
boats would be expected to know
that the bow of a vessel is an
improper place to have children
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during the berthing of avessdl. In
this case, there was nothing to
show that Mrs O’ Sullivan had this
knowledge. On the contrary, he
stated the area was in generd use
by other passengers without any
objection by the ferry owners and
he was of the opinion that it was
perfectly reasonable to gather chil-
dren in this area. He stated that he
did not find any case of negligence
made out against the school. The
standard of care required by the
school is that of a prudent parent
towards a child. He said that in his
view everything which Mrs
O’ Sullivan did in looking after the
children on the school outing mea-
sured up to that standard.

In the context of the case
against the owners of the ferry, the
judge referred to the evidence of
Mr Coneelly, one of the ferry's
crew. The crewman said that asthe
ferry was approaching the pier at
Kilronan, he went forward to carry
out his duties. He found a large
group of peoplein the bow, includ-
ing a number of children, and that
he told the people to move back,
which they did. There was a con-
flict of evidence as to whether Mr
Conedlly did in fact order the pas-
sengers to stand back. The judge
considered that it was not neces-
sary to decide on this conflict
because he was satisfied that the
injury to the schoolgirl occurred
not while Mr Coneelly was in the
bow but after he |eft to attend to

his other duties, so that any order
which he might have made or
given at that time to enable him to
carry out his duties in the bow had
long since ceased to be effective or
relevant. The evidence of Mr
Conedlly that he did not pass the
mooring line through the fairlead
a the bow but simply passed it
over the ship’srail was noted.

Evidence was given by Mr
Connolly, a marine supervisor,
who told the court that the ferry
was fitted with a fairlead on the
starboard bow and the purpose of
the fairlead was to hold the moor-
ing rope. The correct procedure
was to pass the rope through the
fairlead, and that by bypassing it,
and passing the rope over the rail,
there was a risk that the vessel
would surge while at a quay, and
in this surge the rope could move
aong the rail and injure a person
nearby.

Morris P was satisfied that
there was a failure on the part of
the owners of the ferry to use the
fairlead; they left the mooring line
in aposition of danger and that the
jerk, as stated in evidence by the
schoolgirl, caused it to tighten it
over the raill and to injure the
schoolgirl’s hand. He was satisfied
from the evidence that these were
the only reasonable and proper
conclusions to draw.

Accordingly, he was satisfied to
hold that the accident was caused
by the negligence of the owners of

the ferry in failing to use the fair-
lead. He was also satisfied that the
owners were in breach of statutory
duty and in particular Statutory
Instrument 109 of 1998 (regulation
4) in that they faled, so far as is
reasonably practical, to ensure the
safety of the schoolgirl, being a
person on board the vessel, by fail-
ing to instruct and supervise Mr
Conedlly in the use of the fairlead.

It had been argued in the con-
text of contributory negligence
that the schoolgirl failed to comply
with her teacher’s orders to keep
her hands away from the ship’s
side. The schoolgirl stated, and this
was accepted by the court, that she
put her left hand on therail only to
steady herself because the vessel
jerked. The judge considered that
there was no question of her disre-
garding or ignoring the teacher’s
directions and he was satisfied that
she was not guilty of any negli-
gence.

Before the accident, the school-
girl played the piano. According to
a consultant psychiatrist, the
schoolgirl, who had recently
entered secondary school, had
become increasingly conscious of
her injured fingers. She avoids any
classes, such as computer classes,
where her hand will be seen by
other people.

Morris P considered that the
injuries had a profound impact on
the schoolgirl’s quality of life and
accepted it was a serious injury.

While he accepted the surgeon’s
assessment of a 15% loss of func-
tion, he considered that this had to
be balanced against hisfinding of a
significant cosmetic disability.

In the context of aclaim for loss
of earnings, he accepted evidence
that while in the future the school -
girl, as an adult, will be employ-
able in keyboard-based work or in
assembly-line  work, she will
always miss out on the best paid or
higher-skilled jobs because of her
injury. Evidence was given at the
trial that keyboard workers com-
mand awage of between £120 and
£180 a week. Expert opinion was
given to the effect that the adult
schoolgirl would only command a
salary of £120 a week, the higher-
paid jobs going to people who do
not suffer from a disability. Morris
P considered that there was an ele-
ment of loss of earnings into the
future which could not be accu-
rately calculated but which must
be reflected in the damages under
the heading of general damages.

Damages were awarded as fol-
lows: general damages to date of
trial — £40,000; general damages
into the future — £60,000; future
loss of earnings — £50,000; specia
damages agreed at £7,432.

Awarding  judgment  for
£157,432 against the owners of the
ferry, Morris P ordered that the
first-named defendant, the princi-
pal of the school, obtain his costs
against the schoolgirl, with an

Christmas lunch available at 1pm
on Tuesday 21 and
Wednesday 22 December 1999

Full wine list and bar facilities
Car parking available

Please book in advance with Aine Ryan,
Catering Manager, on (01) 672 4918

42 LAW SOCIETY GAZETTE

Smoked Chick

Baked Medallion of Salmon stuffed w
Traditional Roast

TREAT YOUR STAFF OR CLIENTS TO CHRISTMAS LUNCH AT THE LAW SOCIETY!

Enjoy a mulled wine reception and
a five-course lunch in the Law
Society at an all-inclusive price

of just £17.95 per person.

Caesar Salad
Seafood and Spinach "Roulad

Spiced Carrot and Ginger Soup
‘ ith Prawn & Lobster Sauce
Bronzed Turkey and Ham with

e & Omnion Stuffing
Sage lised Onions

Sirloin Steak with Carame

Selection of Vegetables

] ih late Sauce
Profiteroles with Choco
! Pudding with Brandy Butter
n Fruit Bavarois

Christmas _
Mango and Passio

Christmas Lunch Menu
en and Wild Mushroom Filo Parcel

e, Dill Cream

Coffee and Mince Pie

OCTOBER 1999



BRIEFING

order over against the owners of
theferry, the second-named defen-
dant.

Solicitors for Snead Crowe: MA
Harvey & Co.

Solicitors for Sean O’ Mhainnen:
Horan & Sons.

Solicitors for Island Ferries
Limited: McCann FitzGerald.

Employer liability - acci-
dent in factory - alleged
negligence and breach of
statutory duty - contribu-
tory negligence

Case
Cornelius Meade v ITW Hi-Cone
Limited, High Court, Cork, before
Mr Justice Smith, on 30 April
1998.

The facts

Cornelius Meade was involved in
an accident on 24 October 1994 in
the factory of ITW Hi-Cone Ltd,
while he was making a piece out
of ashaft of metal. Mr Meade was
a fitter with his employers for
approximately 20 years, and after
five years he had become a group
leader, a working foreman.

When Mr Meade had complet-
ed the piece, he tried to remove
the remaining stock from the
chuck. This involved opening the
jaws of the chuck, pulling out the
remaining stock with his right
hand, and at the same time he had
his left hand underneath the left
side of the stock. He stated he was
stretching over the lathe to com-
plete this operation when his feet
dlipped, helost his balance and his
left hand, which was under the
stock, collapsed and went down
on steel chippings, referred to as
swarfe.

Mr Meade suffered a severe
injury to his left middle finger, a
tendon in the finger was severed
and it failed to unite. Thefinger is
now in a permanent position
pointing towards the palm of his
hand.

Mr Meade aleged that the rea-
son why he dipped was that the
floor beside the machine where
he was standing was wet and slip-
pery by virtue of the fact that the
splash guard underneath the
coolant was not sufficient to con-
trol the coolant from escaping on
to thefloor surface. He stated that
in removing the shaft he had to
stretch, or reach close to two feet,
and this put added pressure on his
legs which caused him to dlip.

Coolant is a mixture of oil and
water which was being powered
on to the piece which was being
manufactured. During the dura-
tion of his particular work on the
piece where the accident hap-
pened, the coolant had been
falling on to the piece and on the
place underneath. Some of the
coolant escaped on to the floor
surface.

Mr Meade sued his employer,
ITW Hi-Cone Limited. He
aleged that his employer was
negligent in that the company: @)
permitted the coolant to escape on
to thefloor at atime when he was
working beside it; b) caused or
permitted him to have to stretch
or reach approximately two feet
to catch and remove the remain-
ing stock from the chuck; and c)
was in breach of section 16 of the
Factory Act, 1955 in that it failed
to ensure that effective means
were provided and maintained for
protecting employees from dlip-
ping.

The employer argued that

there was never any suggestion
from Mr Meade that he had
slipped until two engineers met
on the premises in March 1996.
Mr Meade explained that he did
not attach too much significance
to the slip in question. The
employer argued that the employ-
ee was the person responsible for
the machine in question and aso
for the condition of the floor close
to the machine where he was
working.

The judgment

Mr Justice Smith gave judgment
on 30 April 1998 in the High
Court in Cork. Having outlined
the facts as above, he referred to
the evidence of the general man-
ager of the employer company,
who stated that it was reported to
him that when Mr Meade was
removing the shaft from the lathe,
he underestimated its weight and
dropped the shaft, pinning the
injured finger between the shaft
and the metal cuttings and that
this is the account contained in
the accident form sent to the
department dated 27 October
1994, three days after the acci-
dent.

The judge referred to the
admission by Mr Meade in cross-
examination that he was aware
that there was liquid on the floor
near the chuck and that he wasthe
person responsible for the cleanli-
ness of the floor. He gave evi-
dence that when he finished work
each evening, he swept and
cleaned up the floor. However,
Mr Meade's case was that it was
the combination of the liquid on
the floor and the weight of the
three-inch-long solid steel shaft
which put extra pressure on his
left leg which caused him to dlip.

Thejudge considered that, inso-
far as the probabilities were con-
cerned, he found as a probability
that on the morning of the accident
the coolant had escaped on to the
floor because the splash guard
underneath was inadequate to pre-
vent the spillage. He considered
the employer liable in breach of
s15 of the Factory Act, 1955 and
that it failed to protect Mr Meade
from dlipping.

Smith J considered that Mr
Meade himself was a very experi-
enced and capable fitter. He was
also satisfied that he was guilty of
some negligence in that: 8 Mr
Meade permitted the coolant to
escape on to the floor where he
was working; and b) he should
have anticipated that as a result of
the spillage on the floor he might
have dipped and he should have
taken some measures to ensure the
floor was safe to work on.

Accordingly, the judge appor-
tioned blame at two-thirds on the
employer and one-third on the
employee.

Damages were awarded as fol-
lows: general damages at £35,000
and specia damage at £1,250. The
total sum awarded was £36,250,
less one-third which is £12,083,
leaving a net sum of £24,167.
Smith J awarded costs on the
Circuit Court scale, with a certifi-
cate for senior counsel.

Solicitors for Mr Meade: James
Lucey & Sons.

Solicitors for ITW Hi-Cone
Limited: David J O’ Meara & Son.

These summaries were compiled
by Dr Eamonn G Hall, Solicitor,
from Reports of personal injuries
from Doyle Court Reporters, 2
Arran Quay, Dublin 7.

SELECTED STATUTORY
INSTRUMENTS

Civil Legal Aid (Refugee Legal
Service) (No 2) Order 1999
Number: SI 262/1999

Contents note: Prescribes the
appeals officer as set out in the
Dublin Convention (Implementation
Order) 1997 (SI 360/1997) as a tri-
bunal for the purposes of s27(2)(b) of

the Civil Legal Aid Act, 1995
Commencement date: 4/8/1999

Housing (Sale of Houses)
(Amendment) Regulations 1999
Number: SI 248/1999

Contents note: Amends the regu-
lations governing the sale by hous-
ing authorities of dwellings to ten-
ants (SI 188/1995) in relation to the

LEGISLATION UPDATE: 10 AUGUST - 13 SEPTEMBER

reckonable period of tenancy
Commencement date: 31/3/1998

Local Government Act, 1998
(Commencement) Order 1999
Number: S| 221/1998

Contents note: Appoints 19/7/1999
as the commencement date for s11
of the Act - appointment of local
authority officers and employees

Road Transport Act, 1999
(Commencement) Order 1999
Number: S| 264/1999

Contents note: Appoints
30/8/1999 as the commencement
date for the Act, other than ss4 to
8, 11, 16 and 23

Prepared by the Law
Society Library
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Gazette law report

Bigamy - recognition of
English divorce - Director
of Public Prosecutions -
dependent domicile rule -
common-law rules -
public policy - ‘limping
marriages’

Case
G McG (Petitioner) v DW
(Respondent) and AR (Notice
Party), High Court, before Mrs
Justice McGuinness, on 14 January
1999.

The parties before the court
found themselves not only unsure
of their marital status but also the
subjects of actual criminal investi-
gation. The basic question at issue
was whether the 1985 English
divorce between the petitioner and
the notice party was entitled to
recognition in this State. From this,
the validity or otherwise of their
subsequent marriages would flow.
The wording of the Domicile and
Recognition of Foreign Divorces
Act, 1986 did not prevent the court
from devel oping the rules of recog-
nition of foreign divorces in rely-
ing on the decision of the Supreme
Court in W v W in 1993 that com-
mon-law rules are judge-made law
and may be modified depending on
the current policy of the court.

The High Court so held in
deciding that the English divorce
between the petitioner and the
notice party was entitled to recog-
nition in this State, that their subse-
quent respective marriages were
valid and in ordering that any crim-
inal proceedings or investigations
should cease forthwith.

The facts

The petitioner, Mr G, had married
the notice party, Ms R, in a
Catholic Church in Dublin on 27
October 1967. Both were resident
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and domiciled in Ireland. The mar-
riage irretrievably broke down and
they entered into a deed of separa-
tion on 11 April 1979. Both parties
embarked on new relationships. Mr
G issued divorce proceedings in
England on 20 August 1984.

Jurisdiction there was based
either on Ms R having domicile in
England or being resident there for
more than one year. The former
was not being seriously argued.
Subsequent to the granting of the
divorce in England, both parties
entered into second marriages.

These proceedings came before
the court in the form of a petition
for a decree of nullity in which Mr
G claimed a declaration that his
marriage to the respondent was
null and void by reason of his
prior and subsisting marriage to
Ms R. But it was submitted by
counsel for the petitioner that his
real concern was to ascertain his
true marital status according to the
law of this country.

The proceedings had teken a
somewhat unusual course. The
Master of the High Court had taken
the view that the English divorce
between Mr G and Ms R was of no
effect and that the parties had com-
mitted bigamy. He refused the peti-
tion of nullity and directed that the
papers be sent to the Director of
Public Prosecutions. The Master’s
decision was appedled to the High
Court. Mr Justice Budd had over-
turned the Master's order, while
Miss Justice Laffoy had joined the
notice party who by now had avital
interest in the proceedings.

Mrs Justice McGuinness noted
that the question of the recognition
in Irish law of divorces granted by
the courts of a foreign jurisdiction
was one which has been considered
from time to time by both the High
Court and the Supreme Court. The

line of cases from Mayo-Perrott v
Mayo-Perrott ([1958] IR 336) to
Gaffney v Gaffney ([1975] IR 133)
had established that such a divorce
would be recognised in Ireland if it
was granted by the court of the
common domiciles of the parties.
The Supreme Court in W v W
([1993] 2 IR 476) upheld an earlier
High Court decision that the com-
mon-law rule making the domicile
of a woman dependent on that of
her husband was swept away by
principles of equality before the
law and equal rights in marriage as
enshrined in the Constitution.
Meanwhile, in the Domicile and
Recognition of Foreign Divorces
Act, 1986, the Oireachtas had abol-
ished the dependent domicile rule
and amended the foreign divorce
recognition rule to ‘where either
spouse is domiciled’. But the Act
only applied from 2 October 1986,
so the question of recognition of the
English divorce in this case fell to
be dealt with under common law.

The judgment

Mrs Justice McGuinness noted
that, when considering the devel-
opment of the common-law rules
of recognition of foreign
divorces, both in this country and
in England, it was clear from Le
Mesurier v Le Mesurier ([1895]
AC 517) onwards that great
emphasis had been laid on the
need to avoid ‘limping mar-
riages’, where an individua is
held to be married on one juris-
diction but unmarried in another.
The public policy to ensure that
the marital status of a person
should be the same in every coun-
try visited by that person was
stressed by Kingsmill-Moore Jin
Mayo-Perrott v Mayo-Perrott and
quoted with approval by Blayney
JinWv W.

The law in regard to divorce in
Ireland has been dramatically
atered since 1993 — first, by the
passing by referendum of the 15th
amendment to the Constitution
and, second, by the enactment of
the Family Law (Divorce) Act,
1996. Both this Act and the Family
Law Act, 1995 demonstrated a
clear policy by the Oireachtas not
to limit the basis of jurisdiction in
matrimonial matters to domicile
but also to extend it to ordinary res-
idence in a country for one year.

Mrs Justice McGuinness con-
sidered whether the court would be
usurping the role of the Oireachtas
by extending the common-law rule
of recognition of foreign divorces
to reflect the legidation of 1995
and 1996. The legislation did not
prevent the court from developing
the rules of recognition of foreign
divorces and judge-made law may
be modified depending on the cur-
rent policy of the court.

Note: Subsequent to the judg-
ment, the Attorney General sought
leavein the High Court to be joined
as a notice party to the proceed-
ings. The application was refused
and is the subject of an appea to
the Supreme Court.

Gerard Durcan SC and Nuala
Butler BL, instructed by solicitors
Bourke, Carrigg & Loftus, Ballina,
Co Mayo, for the petitioner.

Inge Clissmann SC and Catherine
White BL, instructed by solicitors
Reidy Safford, Newbridge, Co
Kildare, for the respondent.

Donal O’Donnell and Nuala
Jackson BL, instructed by solici-
tors Hayes and Sons, Dublin 2, for
the notice party.

Pat Igoe is principal of Dublin-
based solicitors firm Patrick Igoe
and Company.
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Minor change to Udaras
na Gaeltachta Act

A Bill has been presented which
seeks to amend s28 of the Udaras
na Gaeltachta Act, 1979 by
adding the words ‘and six
months' after the words ‘five
years .

Udaras na Gaeltachta (Amend-
ment) Bill, 1999

BROADCASTING

Protection for televising
of major events

A Bill has been presented which
permits Ministers to designate
certain events as being of major
importance to society. In respect
of such events, broadcasters pro-
viding near-universal coverage on
free television shall have a right
to provide coverage.
Major Events
Coverage Bill, 1999

COMMERCIAL

Mareva injunction

refused

« In seeking a Mareva injunc-
tion, it was not enough to show
that the assets were likely to be
dissipated in the ordinary
course of business or in the
payment of lawful debts.

Television

OCTOBER 1999

ILT digest

of legislation and superior court decisions
Compiled by David P Boyle

The plaintiffs acquired a majority
shareholding in a company from
two Russian companies. They
believed some of the profits were
taken offshore through the defen-
dant and claimed that the acquisi-
tion by the plaintiffs of rights to
the profits being accrued through
the defendant was an integral part
of the transaction under which
they acquired the majority share-
holding from the two companies.
The plaintiffs believed there was a
risk that the defendant would dis-
sipate its assets to the detriment of
the plaintiffs and sought an inter-
locutory injunction restraining the
defendant from dealing with its
assets so as to reduce their value
below a certain amount. They
sought a declaration that the assets
were the property of the plaintiffs
or were held on trust for their ben-
efit. The defendant claimed it was
a separate and independent legal
entity from the company in ques-
tion which had no right or control
over the defendant’s assets or
business. In refusing the relief
sought, it was held that:

. Before a Mareva injunction
could be granted, there must be
an intention on the defendant’s
part to dispose of his assets
with a view to evading his
obligation to the plaintiffs and
to frustrate the anticipated
order of the court. It was not
enough to show that the assets
were likely to be dissipated in
the ordinary course of business
or in the payment of lawful
debts

« The plaintiffs had not adduced
evidencein thisregard. The evi-
dence adduced by the defendant
to counter the specific matters
put forward by the plaintiffs as
indicating a risk of dissipation
sufficiently dispelled the con-
cerns expressed by the plaintiffs

- As it was limited to a certain
figure, the plaintiffs claim was
not formulated as a claim to a
proprietary interest in specific
assets.

Oba Enterprises Ltd v TMC

Trading International Ltd (Laffoy
J), 27 November 1998

COMMUNICATIONS

Postal and
Telecommunications
Services (Amendment)
Act, 1999

This Act was signed by the
President on 7 April 7 1999.

COMPANY

Further changes proposed
to company code

A Bill has been presented which
seeks to amend and extend parts
IV and V of the Companies Act,
1990 to permit stabilising activity
in relation to the issue or sale of
securities.

Companies (Amendment) (No 3)
Bill, 1999

CONSTITUTIONAL

Proposed amendment
regarding local
government

A Bill has been passed by both
Houses of the Oireachtas propos-
ing an amendment to article 28 of
the Constitution giving constitu-
tiona recognition to the role of
local government and stipulating
that local elections be held at least
every five years.

Twentieth Amendment of the
Constitution Bill (No 2) Bill, 1999

Teaching of Irish not

a constitutional

requirement in non-

Gaeltacht areas

- A ‘certain minimum education’
within the meaning of article
42.3.2° of the Constitution
should comprise the basic
skills in reading, writing and
arithmetic and such other basic
knowledge as might universal-
ly be taught. Children living in
an area outside the Gaeltacht
area are not required to study
the Irish language.

The respondent was prosecuted in
the District Court pursuant to s17
of the School Attendance Act,
1926. The respondent gave evi-
dence that she was educating her
children a home. She provided
them with daily lessonsin English
and mathematics, as well as
lessons in geography, nature and
arts and crafts once or twice a
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week. A national schoolteacher
provided them with a weekly les-
son in French and she hoped to
provide lessons in lrish in the
future. The District Court sought
a report on the children’s educa-
tion from a school inspector. The
inspector found that the respon-
dent was attempting to follow the
primary school curriculum, but
that there was insufficient struc-
ture and planning governing the
work and that there was a marked
lack of progress in the areas of
study. The District Court found as
afact that the children werenot in
receipt of a suitable elementary
education of general application
having regard to the primary
school curriculum of the State.
The District Court stated a case
for the opinion of the High Court
as to whether it was precluded
from convicting the respondent in
view of the relevant provisions of
the Constitution. In answering the
questions posed, it was held that:
« The respondent had offered an
excuse for failing to send her
children to school, which pur-
ported to be a reasonable
excuse. The District Court
would not have been entitled to
hold that the education provid-
ed by the respondent at home
was not a ‘suitable elementary
education’ within the meaning
of the 1926 Act without the evi-
dence of the school inspector
« An education which constitutes
a ‘certain minimum education,
moral, intellectual and social’
within the meaning of article 42
of the Constitution must neces-
sarily be regarded as a ‘ suitable
elementary education’ within
the meaning of the 1926 Act
» The concept of a‘certain mini-
mum education, moral, intel-
lectual and socia’ set out in
article 42.3.2° is not static and
can vary according to public
expectations, as is made clear
by the inclusion of the phrase
‘in view of actual conditions' in
article  42.3.2° of the
Constitution
« The Constitution contemplates
that a‘ certain minimum educa-
tion’ should comprise the basic
skills in reading, writing and
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arithmetic and such other basic
knowledge as might universally
be taught and, at least in the case
of children not living in the
Gaeltacht, does not reguire the
study of Irish

« In the absence of a statutory or
other definition of a ‘certain
minimum education, moral,
intellectual and social’, the
District Court ought not to scru-
tinise the fine details of the
teaching methods employed by
parents attempting to educate
children a home in the basic
essential subjects. To do so
might lead to different require-
ments throughout the State with
the result that parents could
never be sure that they were
complying with the 1926 Act.
There could be no vindication of
the prima facie constitutional
right of parents to educate their
children at home if there was
gross uncertainty as to the stan-
dard or method of education
required

» Having regard to the provisions
of article 42 of the Constitution,
the District Court was not enti-
tled to form a view beyond a
reasonable doubt that the
respondent was not providing a
suitable elementary education
for her children.

Director of Public Prosecutions v
Best (Geoghegan J), 31 July 1998

CRIMINAL

Error regarding time

of arrest not fatal to

prosecution

« To dismiss the charge against
the applicant on the basis of the
incorrect entry of the time of
arrest in the custody record was
to put the entry totally out of
context and to give it an impor-
tance it did not have.

The applicant was charged with
offences contrary to s49(2) of the
Road Traffic Acts. At the hearing in
the Digtrict Court, it emerged that,
while the arresting Garda stated
that he arrested the applicant at

4.35am, the custody record from

Crumlin garda station showed that

the applicant had been arrested at

4.25am. On the applicant’s applica-
tion, the judge dismissed the
charge. The respondent requested
thejudge to state a case to the High

Court as to whether the judge had

been correct in law in dismissing

the charge against the applicant.

The High Court held that the

District Court judge had been

incorrect in dismissing the charge,

as the custody record was not evi-
dence as to the arrest of the appli-
cant. The applicant appealed
againgt that finding to the Supreme

Court which, in dismissing the

appeal, held that:

. To dismiss the charge against
the applicant on the basis of the
incorrect entry of the time of
arrest in the custody record was
to put the entry totaly out of
context and to give it an impor-
tance it did not have

« Asit was conceded by the appli-
cant that everything done after
the arrest was proper, then asthe
arrest itself was proper in every
respect, it had to be concluded
that everything pertaining to the
prosecution of the applicant was
in order.

Denton v Director of Public
Prosecutions (Supreme Court), 29
October 1998

Criminal Justice (No 2) Bill,
1997

This Bill has been passed by Dail
Eireann.

Location of bodies

proposal made

A Bill has been presented and

passed by Déil Eireann which aims

to:

. Establish an independent inter-
national commission to facili-
tate the location of the remains
of the victims of paramilitary
violence killed prior to 10 April
1998 (the date of the Good
Friday agreement)

- Set out the functions and mem-
bership of that commission, and

« Provide a prohibition on the use
of evidence resulting from the
process.

Criminal Justice (Location of
Victims' Remains) Bill, 1999

Right to silence
considered
The applicant was convicted of
rape. It was submitted in his
defence that the act was consensu-
al. At the trial, evidence was given
of his silence during interview,
save his statement that he did not
rape the complainant. The appli-
cant was convicted and appealed
the decision on the grounds that the
trid judge erred in law in permit-
ting the prosecutor to adduce such
evidence and that it was a breach of
the applicant’s right to silence. In
dismissing the appeal, it was held
that:

« The course of events does not
trench in any way on the right to
silence which was emphasised
very strongly by the tria judge.
But the form of evidence of the
applicant’s silence in the garda
station and of cross-examina
tion by the prosecution was
highly relevant to the credibility
of the applicant’s lately pre-
ferred account of events

« The jury were manifestly enti-
tled to act on the evidence
which they had and to arrive at
that decision and thereisno jus-
tification for suggesting that
they were perverse or inconsis-
tent in following the specific
directions of the judge as to the
law in the way they were to
record their verdicts.

People (Director of Public
Prosecutions) v Finnerty (Court of
Criminal Appedl), 22 June 1998

Revenue returns followed
in claim for loss of
husband’s earnings

The husband of the plaintiff was
killed in a car accident. The car
was being driven by the defendant.
The plaintiff claimed, on her own
behalf and on behalf of her chil-
dren, for the loss suffered as a
result of her husband's death. She
claimed that the deceased had
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given her about £300 each week. In
assessing damages on the basis of
£120 awesk, it was held that:

The deceased kept no redlistic
records of his business.
Accounts furnished to the
Revenue Commissioners indi-
cated that the deceased could not
have paid the plaintiff £300 a
week, as alleged. The deceased’s
accountants indulged in cregtive
accounting and thus the accounts
were unrelisble. The plaintiff’s
evidence was equally unreliable.
The court was not satisfied on
the balance of probabilities as to
the truth of any of the plaintiff’s
evidence

Damages should be based on
£120 a week, amounting to
£216,000 in total loss of mainte-
nance, and sums of £7,500 for
mental distress, £500 for dam-
ages to the car, £10,000 for loss
of work on the house and specid
damages agreed at over £3,000
The papers in the case would be
referred to the Revenue
Commissioners.

McKenna v McElvaney (Johnson
J), 24 July 1998

EDUCATION

Substantial changes to
non-third level system

A Bill has been presented which
amsto:

Raise the minimum school -leav-
ing age from 15 to 16 years or
the completion of three years

post-primary education,
whichever isthe later
Permit the Minister for

Education to set minimum stan-
dards applicable where children
are educated outside the recog-
nised school system

Permit the registration of chil-
dren who are educated outside
the recognised school system,
and

Establish a National Educational
Welfare Board to have overall
responsibility for the implemen-
tation and operation of the Bill
when enacted.

Education (Welfare) Bill, 1999
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Qualifications (Education
and Training) Bill, 1999
This Bill has been amended in
committee and passed by Seanad
Eireann.

ELECTIONS

Local Elections
(Disclosure of Donations
and Expenditure) Bill,
1999

This Bill has been passed by both
Houses of the Oireachtas.

EMPLOYMENT

Oral hearing unnecessary
in circumstances of
dismissal case

There was no necessity to have
an oral hearing, preliminary or
otherwise in this case as the
applicant had never at any
stage queried the accuracy of
his sick leave record.

The applicant had been employed
in the prison service and was dis-
missed by the respondents due to
his chronic absenteeism. He was
granted leave to seek judicial
review of his dismissal. He con-
tended that the respondents failed
to comply with the requirements
of natural and constitutional jus-
tice. He further contended that he
was not afforded an adequate
opportunity to make areply to the
reasons for his dismissal, and that
the respondents took into consid-
eration documents which had not
been disclosed to him, namely a
memorandum submitted to the
second-named respondent. He
further contended that he had
been denied the right to cross-
examine those persons who were
giving adverse evidence against
him. In dismissing the applica-
tion, it was held that:

The procedures adopted by the
respondent were in the context
of along series of warning let-
ters to the respondent. The
accuracy of these letters were
never challenged by the appli-

cant prior to his dismissal

« As the applicant had never
queried the accuracy of hissick
leave record, there was no
necessity to have any oral hear-
ing, preliminary or otherwise

» The memorandum submitted to
the second-named respondent
was afair summary of the facts
and, as such, the decision
reached by the second-named
respondent was factually sus-
tainable and the criteria which
were applied were reasonable

« Theinclusion of rest daysin a
period of sick leave was entire-
ly in accordance with normal
Civil Service practice

« S9 of the 1956 Act had no
bearing on this case, as the
applicant had not become inca-
pable of discharging his duties.

Gaughan v Haughey (Carroll J), 5
October 1998

EQUALITY

New equal status
legislation proposed
On 19 June 1998, the Equal
Satus Bill, 1997 was declared
unconstitutional by the Supreme
Court. A private member’s Bill
was introduced at the end of last
year as a proposed substitute for
the impugned legislation. Now
the Government has brought for-
ward a new Bill which aims to:

« Provide for equality in goods
and services, accommodation,
disposal of premises and edu-
cation

- Ded with al services general-
ly available to the public,
including facilities for refresh-
ment and entertainment, credit
facilities and transport services

- Define the grounds of prohibit-
ed discrimination as gender,
marital status, family status,
sexual orientation, religion,
membership of the travelling
community, age, disability and
race

 Provide that discrimination by
aregistered club against mem-
bers or applicants will result in
forfeiture of that club’s certifi-
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cate of registration, thereby
depriving the club of itsentitle-
ment to serve acohol to its
members, and

Permit the making of regula-
tions about accessibility of
transport facilities for disabled
persons.

Equal Status Bill, 1999

FAMILY

Custody and Hague
convention considered

The question as to whether an
individual has a right of cus-
tody in relation to a child for
the purposes of the Hague con-
vention has to depend on the
circumstances of each case. An
individual may have inchoate
rights which will entitle that
individual to rely on the provi-
sions of the convention, even
though such rights are not for-
mally recognised or granted by
law.

The plaintiff issued proceedings
against the defendant seeking,
pursuant to the Hague conven-
tion, the return of their son to the
jurisdiction of the courts of the
State of New York. The marriage
of the plaintiff and the defendant
was not recognised under New
York State law. It was agreed that
the determination of the plain-
tiff’s custody rights should be
tried as a preliminary issue.
Conflicting expert evidence as to
the rights of an unmarried father
under New York law was adduced
by both parties. In adjudicating on
the preliminary issue, it was held
that:

Having considered the expert
evidence on the applicable law
of the State of New York, the
court could not be satisfied that
the plaintiff had established
that, as the natural father of a
non-marital child who had not
obtained any order in his
favour from the court of habit-
ual residence of the child, he
had established custody rights
on the date of removal
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It would appesar that the correct
position under New York law
was that the mother of a non-
marital child had sole right of
custody of the child until such
time as an order of filiation was
made or a paternity agreement
or compromise was approved by
the court

In applying the Hague conven-
tion, considerations beyond
established lega rights arose.
Both the plaintiff and the defen-
dant had acknowledged the
plaintiff’s paternity of the child.
It was inconceivable that, had
the proceedings in the family
court of New York not been
interrupted by the defendant
leaving the jurisdiction of the
court with the child, approval
would not have been given to
the acknowledgement of pater-
nity, whereupon both parents
would have had a right to cus-
tody

In the particular circumstances
of the case, the plaintiff was not
merely relying on de facto joint
custody of the child with the
defendant for the first five-and-
ahalf years of the child's life.
The plaintiff’s inchoate right to
custody, which would amost
inevitably have crystallised into
established rights by the court’s
approva of the acknowledge-
ments of paternity, were rights
of custody within the meaning
of article 3 of the Hague con-
vention

The plaintiff was entitled to
invoke the Hague convention
and pursue his claim under arti-
cle 12 thereof.

HI v MG (Laffoy J), 5 November
1998

Delay considered in
application to return child

Delay cannot be solely determi-
native. However, if delay is
established, it is a factor which
the court must have regard to in
exercising its discretion whether
to return the child to the state of
its habitual residence.

The child, C, was born in Spain in
1991. C was the subject of pro-
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in 1994 when the

Supreme Court ordered that C be
returned to Spain, subject to certain
undertakings proffered by the
father, the plaintiff, for the Spanish
courts to decide on custody and
access. In 1996 the mother, the
defendant, made allegations of sex-
ual assault of C against the plaintiff.
The Spanish courts ordered that C
should not be removed from Spain.
In October 1996, the defendant
brought C to live with her parents
in Ireland. In 1998, the plaintiff
sought the return of C to Spain and
that the defendant be committed to
prison. In making an order pursuant
to article 12 of the Hague conven-
tion, returning C to Spain, it was
held that:

In so far asthe court isentitled to
have regard to the welfare of the
child in applying the provisions
of the Hague convention, it must
give priority to this over the
imperative to condemn the
behaviour of the defendant
Delay cannot be solely determi-
native. However, if delay is
established, it is a factor to
which the court must have
regard in exercising its discre-
tion whether to return the child
to the state of its habitual resi-
dence, where such discretion is
reposed in the court under the
Hague convention

The defendant, on whom the
onus of proof (on the issue of
acquiescence) lay, had not estab-
lished conduct on the part of the
plaintiff which clearly and
unequivocaly led the defendant
to believe that the plaintiff was
not asserting, or going to assert,
his right to invoke the Hague
convention

The onus was on the defendant
to demonstrate that the child was
now settled in her new environ-
ment and the defendant had not
discharged that onus

It was not for the court to make
any finding as to the likelihood,
possibility, or the probability of
the child having been abused by
the plaintiff between January
1995 and March 1996. To do so
would trespass on the jurisdic-
tion of the civil and criminal
courts of Spain

- The defendant had not estab-
lished that returning the child to
Spain would expose her to the
type of physical or psychological
harm envisaged in article 13(b).

MDP v SMVB (Laffoy J), 6
November 1998

HEALTH SERVICES

National Disability
Authority Bill, 1998

This Bill has been amended in the
Select Committee on Justice,
Equality and Women's Rights.

Proposed regulation of
infertility treatment

A private member’s Bill has been
introduced which seeks to set out
statutory guidelines and procedures
for persons involved in the provi-
sion of services assisting human
reproduction.

Regulation of Assisted Human
Reproduction Bill, 1999

Terms not imposed by

court which were not

expressly agreed

- The contract of insurance is a
commercial contract and the
courts should be slow to impose
terms on either party which
have not been expressly agreed
by them.

The applicant claimed that a sum of
money was due on foot of a policy
of insurance entered into by the
applicant with the respondent, an
insurance company. The respondent
repudiated the policy on the
grounds of fraud and breach of duty
of good faith. In the High Court, the
tria judge found that the respondent
was entitled to repudiate liability
under the policy. On appedl, the
applicant submitted that the respon-
dent was in breach of constitutional
justice and fair procedures. The
applicant submitted that he was not
given a fair opportunity of dealing
with the respondent’s objections

and further that the trial judge had

made no express finding of fraudu-

lent intention on the part of the
applicant. In dismissing the apped,
it was held that:

« An insurer had to treat the
insured fairly and with respect in
accordance with the mutual
obligations of good faith.
However, theinsurer could hard-
ly be expected to spoon-feed an
insured if the insurer had doubts
as to the insured’s honesty and
reliability. It was for the parties
to make their own contract and
the courts had to be careful not
toimpose on partiestermswhich
they would never have accepted
if such terms were suggested in
the pre-contract bargaining

» Having regard to the circum-
stances, including the ignoring
of requests for some documen-
tary corroboration, there was no
obligation on the respondent to
conduct akind of trial or hearing
before repudiating liability
under the policy

« The contract of insurance was a
commercial contract and the
courts had to be dow to impose
terms on either party which had
not been expressy agreed by
them

. The contract of insurance
undoubtedly involved mutual
obligations of good faith, but
that did not mean that the insur-
er could not, provided it was act-
ing bona fide, disclaim liability
without first conducting some
form of tria. The tria comes
afterwards in the courts if the
insured contended that the dis-
claimer of liability by the insurer
was unwarranted and in breach
of contract.

Fagan v General Accident Fire and
Life Assurance Corporation plc
(Supreme Court), 14 October 1998

INTERNATIONAL AID

Bretton Woods
Agreements (Amendment)
Act, 1999

This Act was signed by the
President on 7 April 1999.

OCTOBER 1999
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LEGAL PROFESSION

Lawyers from other states
to practice here

New legislation permits lawyers
from the new EU states of Austria,
Finland and Sweden to pursue pro-
fessional activities in the State by
way of provision of services
(European Communities (Freedom
to Provide Services) (Lawyers)
(Amendment Regulations 1999 — Sl
132 of 1999). Additionally, solicitors
qudified in New Zealand may now
be admitted as solicitors in Ireland
subject to the corresponding condi-
tions under which solicitors whose
names are on the roll may be admit-
ted to practise in that country.
Solicitors Act, 1954 (Section 44)
Order 1999 (S No 133 of 1999)

PLANNING AND
DEVELOPMENT

Procedural changes to

planning code

New regulations have been made

which:

« Provide for matters of procedure
in relation to a request to a plan-
ning authority for an opinion on
information which should be con-
tained in an environmental impact
statement

« Apply the same procedures to
appedls to An Bord Pleandla and
to applications to the Minister for
the Environment and Local
Government for the certification
of proposed loca authority devel-
opment

» Extend the procedures to be fol-
lowed in the case of a proposed
development which would be
located on an environmentally-
senditive site or be likely to have
significant effects on the environ-
ment in another EU Member State

« Providethat fish farming devel op-
ment which is licensed under the
Fisheries (Amendment) Act, 1997
is exempted development, and

« Comeinto effect on 1 May 1999.

Local Government (Planning and

Development) Regulations 1999 (Sl
No 92 of 1999)
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Changes to EIA system
New regulations have been made
which:

Enable a person obliged to sub-
mit an environmental impact
statement in respect of a pro-
posed development to request
the competent authority con-
cerned to provide an opinion on
the information to be contained
in the statement

Re-state and extend certain exist-
ing provisions, including those
relating to classes of develop-
ment which reguire an environ-
mental impact statement, and the
procedures to be followed in the
case of a proposed development
which would be located on an
environmentally-sensitive site or
be likely to have significant
effects on the environment in
another EU Member State, and
Comeinto effect on 1 May 1999.

European Communities (Environ-

mental

Impact  Assessment)

(Amendment) Regulations 1999 (S|
No 93 of 1999)

PRACTICE AND
PROCEDURE

Whether amendment to
pleadings will be allowed

The court will alow the amend-
ment of pleadings where it
would have been appropriate to
include the proposed amendment
in the origina pleadings and
where the proposed amendment
would have survived an attack
under 019, r28, provided that this
does not cause an injury or injus-
tice to the other party. Injury
means that the other party is
placed in a worse position than
that which he would have been
in had the proposed amendment
been pleaded at the proper time.

A large quantity of intervention
beef was destroyed by fire at the
premises of United Meat Packers
(UMP). The plaintiff refused to
indemnify the defendant in respect
of theloss. In these proceedings, the
plaintiff claimed declarations that
they were entitled to repudiate lia-

bility on the grounds, among oth-
ers, that the defendant had not dis-
closed that the beef was stored in
premises owned by UMP and not
by the defendant. The plaintiff
sought leave to amend its state-
ments of claim to include, anong
other things, alegations that the
defendant was aware of irregulari-
ties and abuses at the UMP premis-
es in connection with the Aid to
Private Storage Scheme and Export
Refund Scheme. The defendant
objected, on the grounds that the
plaintiff had not adduced any evi-
dence from an insurance profes-
sional that an insurer would take
these matters into account in decid-
ing whether to accept a risk. In
granting the relief sought, it was
held that:

The court was not concerned to
punish parties for mistakes in
the conduct of their cases and
would allow the amendment of
pleadings where it would have
been appropriate to include the
proposed amendment in the
origina pleadings and where the
proposed amendment would
have survived an attack under
019, r28, provided that this did
not cause an injury or injustice
to the other party. Injury meant
that the other party was placed in
aworse position that that which
he would have been in had the
proposed amendment been
pleaded at the proper time

A party seeking leave to amend
pleadings does not necessarily
have to adduce primary evi-
dence in support of the proposed
amendment. Evidence from a
solicitor based on instructions
from his clients was admissible
on an interlocutory application
The defendant had not estab-
lished that the proposed amend-
ment would result in any injus-
tice or prejudice to him.

Cornhill v Minister for Agriculture
and Food (O’ Sullivan J), 13 March
1998

Limits on third-party
discovery

Third-party discovery should
only be ordered when there was
no realigtic alternative available.

The defendants were sued by the
plaintiff for defamation. In their
defence, the defendants pleaded
judtification. They submitted that if
they wereto fully defend the plain-
tiff’s claim, it was essential that
they procure the books of evidence
from the plaintiff’s trial and
apped. They sought voluntary dis-
covery of the documents from the
Office of the Chief State Solicitor,
who informed them that it did not
retain copies of books of evidence.
They then sought to obtain the doc-
uments from the Registrar of the
Speciad Criminal Court and the
Court of Crimina Appea. The
application was refused. The
defendants then issued motions
pursuant to 031, r9 of Rules of the
superior courts. It was submitted
that as the plaintiff, prima facie,
had in his possession the docu-
ments in question, it was not desir-
able to involve third parties by
making orders of discovery against
them in respect of the same docu-
ments. In refusing to make an
order for third-party discovery, it
was held that:

There was nothing in 031, r9
which deprived its applicability
to abook of evidence or atran-
script of a hearing of a criminal
matter

In an appropriate case, the court
should make an order for third-
party discovery, even though the
documents might be discovered
by a party to the action

An order should only be made
against a third party in circum-
stances where the documents in
question are not readily avail-
able to be discovered by a party
to the action

While the plaintiff had been
convicted in the Special
Crimina Court, it did not neces-
sarily follow that he or his solic-
itors would not make full and
proper discovery

Simply because the partiesto an
action were hostile to each other
was not a reason for presuming
that proper discovery would not
be made

Third-party discovery should
only be ordered when there was
no realistic alternative available
If the documents were not pro-
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ADVERTISEMENT

Time to come
aboard?

After-event legal fees insurance became available to the Irish public for the first
time three years ago. Since its launch, thousands of clients have sought and
obtained the comfort of being able to insure against the prospect of having to
pay their opponents’ costs, should their case fail in court. As with all types of
insurance, the product is very much about “peace of mind”.

bR et i e g s e

he sentiments expressed by this solici-

tor are ones we run into time and time
again and indeed our meeting last year with
members of the Litigation Committee at
Blackhall Place centred on this very point.
At that time, we assured the Litigation
Committee of the Law Society that access
to the scheme is open to all solicitors who
are of good standing with the Law Society.
As in the past, we have insisted that our
normal underwriting criteria be adhered to.
Briefly we ask that the solicitor advises all
his clients of the existence of the policy,
which of course he should do anyway to
protect himself. We would ask that the
solicitor recommend it to all eligible
clients, asit could be dangerous to pick and
choose which clients should or should not
effect cover, and finally in our experience
where a solicitor recommendsit, ninety per cent plus of clients effect
cover. Aswith all types of insurance “the misfortunes of the few are
paid for by the premiums of the many”. The very low premium
therefore of £136.00, which includes government levy and isasingle
one off premium, will not be sustainable if those participating do not
adhere to the underwriting criteria.

Briefly, | would remind the reader of exactly what the product is
about. The limit of indemnity is £50,000 with an inner limit of
£2,000 for own disbursements such as medical examinations etc.
The premium as previously stated is only £136.00 inclusive of gov-
ernment levy. The cover is available only for persona injury cases
where the solicitor takes instructions on a “No Win, No Fee” basis
and the solicitor believes “it is more likely than not that the client
will recover damages’.

Several solicitors over the course of the last couple of years have
asked why we operate a “Panel” system. The idea behind this is
quite simple. It is possible for a solicitor “to select against the com-

HE it v ol

”

pany”. By this we mean that a particular
solicitor might decide to only recommend
the product on the most risky cases and
where he perceives the risk to be low or
minimal not to recommend the product at
al. Where we are satisfied that this situa-
tion exists, we will withdraw the facility to
offer OLC insurance to such practices.

As with most products, we are trying to
improve ours and we welcome suggestions
particularly from solicitors as to how we
might modify and improve our product.
1999 has seen the introduction of a new
product. Again, for the first time, medical
mal practice cover is now available, but it is
important to stress the underwriting criteria
differ greatly from our “standard product”.
Solicitors who wish to have a case under-
written should forward as complete afile of
papers asis possible to us, together with a non-refundable processing
fee of £250.00. If the file of papers is adequate, our underwriter
should be able to come to a decision fairly quickly and we can then
communicate to the solicitor what the required premiumis. Itislike-
ly that the premiums for medical malpractice will be in the £1,500 to
£10,000 per case region. The very substantial premiums needed are
areflection of the risks involved.

Finally, we are still working on our “Outlay Finance” package and
as soon as we have finalised an arrangement with afinance house, we
will be communicating this good news to solicitors.

Dennis Cleary is the Managing Director of Cleary Donnelly Ltd.
Insurance Brokers, a Rathmines-based Insurance Brokerage who
specialisein legal fees insurance and are the only providers of
after-event legal fees insurance.

TEL: (01) 4966811 FAX: (01) 4974180
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duced on discovery by the plain-
tiff, then the court would be pre-
pared to make the order sought.

Chambers v Times Newspapers
Limited (Morris P), 17 November
1998

REAL PROPERTY

Transfer set aside and

arrears of rent ordered

The plaintiff, who suffered from

learning difficulties, inherited a

farm. He entered into an agreement

for a lease of the property to the
defendant which included an option
to purchase. The plaintiff had
received no independent advice,
there was no rent review clause and
the defendant’s option to buy could

be exercised a any time over 25

years without any regard to an

increase in the value of the land.

There followed an undated transfer

of the lands and, the defendant

claimed, payment of £65,000 by the
defendant to the plaintiff. The plain-
tiff sought to have the agreement set
aside and was successful in the

Circuit Court. In dismissing the

defendant’s appedl, the High Court

held that:

« Concerning the question of pay-
ments by the defendant, the court
preferred the plaintiff’s version of
events and concluded that the
defendant took advantage of the
plaintiff. While the defendant
may have paid the plaintiff small
sums from time to time and had
given the plaintiff a car, he could
not be entitled to the repayment
of these sums in the light of his
conduct

« Thedefendant made severd alter-
aionsto the property, someto the
plaintiff’s advantage and othersto
his disadvantage. The plaintiff
was entitled to asum representing
the cost of reingtating the lands to
their original condition, together
with a sum for the cost of restor-
ing the farm buildings to their
original condition

« The plaintiff was entitled to the
letting value of the land for the
period when the defendant wasin

possession
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The defendant should be com-
pensated for work done in the
form of improvements which
would permanently benefit the
property, even though the work
was not requested by the plain-
tiff, and this sum should be set
off against the sums due by the
defendant to the plaintiff

The defendant’s counter-claim
was dismissed. The Circuit
Court orders setting aside the
lease and undated transfer
were affirmed but variation
was made to compensate the
plaintiff for the waste commit-
ted by the defendant and the
rents to which the plaintiff was
entitled.

Tobin v Cassidy (Keane J), 3
November 1998

TAXATION

CGT multipliers for
1999/00 released

of him. The first-named defen-
dant was the editor of the maga-
zine. The second-named defen-
dant and the third-named defen-
dant were the purported authors
of the article in question. The
plaintiff contended that the words
of the article in question ‘in the
natural and ordinary meaning’ or
by innuendo alleged that, first, he
permitted the sale of drugs on his
premises and was benefiting
therefrom and that, second, he
was a homosexual. The defendant
contended in respect of the first
complaint that the words did not
have the meaning ascribed to
them and, if they did, he would
plead justification at the trial of
the action. In respect of the sec-
ond complaint, the defendant
contended that the words did not
bear the meaning alleged. In
allowing the injunctive relief
sought, it was held that:

« A plaintiff in an action such as
this in order to obtain an inter-
locutory injunction had to
show not merely that he had

In relation to disposals in the cur-
rent tax year, the multipliers for
the purposes of s556(2) of the
Taxes Consolidation Act, 1997
have been made available.
Capital Gains Tax (Multipliers)
(1999-2000) Regulations 1998
(Sl No 111 of 1999)

TORT

Injunction against

potentially defamatory

article granted

« The grant of injunctive relief
was a ‘jurisdiction of adelicate
nature’ and the court had to be
circumspect to ensure that it
did not unnecessarily interfere
with the right of freedom of
expression.

The plaintiff was a company
director who was involved in the
running of two nightclubs. He
sought an interlocutory injunction
restraining the defendant from,
among other things, publishing in
a certain magazine an article
which he alleged was defamatory

raised a serious issue concern-
ing the words complained of
but that there was no doubt but
that they were defamatory

The reason for the reluctance
on the part of the courts to
grant interlocutory injunctions
in cases of this sort was
grounded in the importance
attached to the right of free
speech

The decision in Bonnard v
Perryman was authority for the
rule that where adefendant in a
libel action intended to plead
justification, a court would not
grant an interlocutory injunc-
tion to restrain publication of
the statement complained of
Accordingly, the question then
arose as to whether a bald
statement of intent to plead
justification was sufficient to
debar a plaintiff who might
otherwise be entitled to an
injunction from such relief

A rule which permitted a
defendant to, in effect, oust the
ability of the court to intervene
by way of injunction in an
appropriate case by the simple
expedient of expressing an

intention to plead justification
at the trial of the action was
not consistent with the obliga-
tions imposed on the court
under the Constitution

o In respect of the first com-
plaint, the words complained
of did not, in their natural and
ordinary meaning, make such
allegations as contended by
the plaintiff with the degree of
clarity required to say that the
words were without doubt
defamatory of the plaintiff.
However, looking at the parts
of the article which were com-
plained of as a whole, there
was present an innuendo to the
effect alleged by the plaintiff

« In respect of the allegation of
homosexuality, the word in
guestion ‘in its natural and
ordinary meaning’ was taken
as meaning homosexual

« It is not sound to suggest that
merely because an activity was
no longer prohibited by the
criminal law an allegation of
engaging in such activity
could not be defamatory

« The grant of injunctive relief
was a ‘jurisdiction of a deli-
cate nature’ and the court had
to be circumspect to ensure
that it did not unnecessarily
interfere with the right of free-
dom of expression

. Damages were the normal
remedy for defamation and
injunctions were not.
However, in the present case,
the question arose as to what
damages the plaintiff would be
likely to recover against the
defendant at the trial

- In all the circumstances,
injunctive relief was granted
because to refuseit was to con-
sign the plaintiff to a trial
where damages would be inad-
equate remedy because of the
virtual impossibility of ever
recovering any sum awarded.

Reynolds v Malocco trading as
‘Patrick’ (Kelly J), 11 December
1998

The ILT digest is reproduced by
kind permission of the Irish Law
Times.
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Edited by TP Kennedy, Legal Education Co-ordinator, Law Society of Ireland

The Brussels Il convention, part 2

The second part of this article examines the substantive provisions of the Brussels II
convention and assesses its ability to deal with matrimonial matters

On 28 May 1998, the council
approved the Convention on

jurisdiction and the recognition and
enforcement of judgments in matri-
monial matters (the Brussels|l con-
vention), which was signed on the
same day by the representatives of
all the Member States.

Title 1: scope of the
convention

Title 1 provides the scope of the
convention to be, among other
things, proceedings on divorce,
legal separation or marriage annul-
ment and proceedings concerning
custody of the children of both
spouses on the occasion of the
application for adivorce, legal sep-
aration or marriage annulment.

The non-recognition of divorces
and legal separations was the prin-
cipal reason for the Brussels |1 con-
vention. In addressing thisissue, the
parties attempted to strike abalance
between those Member States who
sought tight jurisdictional rules
designed at preventing forum shop-
ping, in particular for their own
nationals (for example, Ireland),
and those Member States with more
liberal divorce laws who sought to
preserve their existing generous
jurisdiction rules (such as the UK).

Few meatters are more trouble-
some and sensitive than the custody
of children on the break-up of a
marriage. Accordingly, the inclu-
sion of ‘parental responsibility’
matters in the scope of the conven-
tion caused considerable difficulty.
The scope of ‘parental responsibili-
ty’ is broadly confined to custody
matters linked to the matrimonial
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proceedings. The difficulties with
this section were not helped by the
fact that the Hague conference was
preparing the 1996 convention on
child protection, though the provi-
sions of the Hague convention were
taken into account in drafting the
convention under review. The
Brussels Il convention covers both
biological and adopted children of
the couple, but not the children of
one or other of the spouses from a
previous union. Consequently, an
Irish order concerning children,
some of whom are and some of
whom not the children of both
spouses, will qualify only for partial
recognition under the Brussels Il
convention. Significantly, however,
the part of the order referable to
children from a previous union will
fall to be recognised under the
Luxembourg convention on the
recognition and enforcement of cus-
tody orders 1980. Non-marital chil-
dren are excluded from the scope of
the convention.? Custody decisions,
which are interlocutory in nature,
are unsuitable for automatic recog-
nition and enforcement. The
Brussels modd is therefore highly
inappropriate to deal with such mat-
ters. The notion that custody cases
should be stayed while the matter is
referred to the Court of Justice for a
preliminary ruling is absurd.

Title II: jurisdiction

Title!l setsdown the rules of direct
jurisdiction that determine which
Member State's court is competent
to rule both on status matters and
on related custody metters. It pro-
vides that the convention is poten-

tially applicable where one of the
parties is habitually resident in a
Member State or is anational of or
domiciled (in the Irish sense) in
such a state.? The establishment of
direct jurisdiction in matrimonial
matters is the major departure in
the Brussels |1 convention.

Habitual residence of one or
other of the parties is the central
governing criterion for jurisdiction
under the convention. This will be
interpreted in a manner similar to
that adopted by the European
Court in relation to other conven-
tions. One interesting feature to be
noted about article 2, point (a) of
paragraph (i), is that a joint appli-
cation is facilitated where the
application may be made to the
authorities of the place in which
either spouseis habitually resident.
This minor role for the spouses
free choice is absent from the
remainder of the Brussels Il con-
vention. Such an approach stands
in stark contrast to the approach
adopted in the original convention.

Jurisdiction can also be deter-
mined by reference to nationality
or domicile and will be conferred
on the courts of the state of which
both spouses are nationals or
where they are both domiciled.
States will apply one or other of
nationality or domicile. Therefore,
while it is likely that common
nationality will be acceptable in
Spain, domicile will be the criteri-
on for Ireland.

As the convention is silent on
the consequences of dual national-
ity, each state will be free to apply
their domestic rules.

Custody. Article 3 ascertains
where and under what conditions
thejudicia bodieswith jurisdiction
in matrimonial proceedings in the
terms delineated in article 2 have
jurisdiction in a custody matter
over a child of both spouses. The
forum exercising jurisdiction in
respect of matrimonial proceeding
has jurisdiction for custody issues
where the child is habitually resi-
dent in the same state. Where the
child is habitually resident in a
Member State other than the
Member State exercising jurisdic-
tion in respect of matrimonia pro-
ceedings, the courts of the state
exercising jurisdiction in the matri-
monial proceedings will also have
jurisdiction subject to one of the
spouses having parental responsi-
bility in relation to the child. The
jurisdiction of the courts must also
have been accepted by the spouses
and must be in the best interests of
the child.

Article 4 provides that the juris-
diction conferred by article 3 (that
is, custody issues) must be exer-
cised within the limits established
in the 1980 Hague convention (par-
ticularly articles 3 and 16).

Conversion of legal separation
into divorce. Article 6 provides
that the forum with jurisdiction for
theinitial separation shall maintain
jurisdiction for conversion of the
separation into divorce, subject to
the caveat that such conversion is
possible under the domestic law of
the state in question.

Residual jurisdiction. Article 8
organises a system of residual
jurisdiction and is parallel to a pro-
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vision in article 4 of the 1968
Brussels convention, if no other
court of a contracting state has
jurisdiction under articles 2 to 6 of
the convention and one of the
spouses resides in a non-member
state. In such circumstances, juris-
diction isto be determined by refer-
ence to the law applicable in the
Member State in question.

Examination asto jurisdiction.
Article 9 provides an automatic
examination by the court of origin
as to its jurisdiction in accordance
with the grounds laid down in the
convention. This was a particularly
important provision for Ireland,
where there was avery real concern
that the convention might be used
to circumvent our limited divorce
legidation.

Lis pendens and dependent
actions. Brussels Il establishes the
same system of lis pendens (pend-
ing action) as Brussels |. Paragraph
1 of article 11 provides that if the
same action is brought in two dif-
ferent courts, the court second
seised shall stay its proceedings
until such time as the first one has
passed a fina decision. The con-
vention does not adopt the usual
requirement that both actions be
identical. Rather, it adopts a much
wider interpretation of lis pendens
so that if a party filesfor divorce in
one forum, and the other spouse
files for annulment in another con-
tracting state, the second forum
must decline jurisdiction.

Provisional and protective
measur es. Section 4 of the Brussels
11 convention deals with provisional
and protective measures. Article 12
is imported from article 24 of the
1968 Brussels convention and pro-
vides that a court in a contracting
state may, even if it does not have
jurisdiction under the convention,
take emergency steps to protect
either assets or persons.

Title Ill: recognition and
enforcement

Title 111 deals with the recognition
and enforcement of judgments. It is
very clear from the provisions in
Title 111 (article 14) that recognition
is restricted to the dissolution of the
marriage bond (annulment, legal
separation or divorce) and does not
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apply to other matters. The proce-
dure for enforcement is analogous
to that in the Brussels | convention.

Article 13 provides a genera
definition for the term ‘judgment’
in paragraph 1, though paragraph
2 states that the term shall aso
apply to orders for costs and
expenses. The term ‘judgment’
applies only to positive decisions.
Consequently, the rejection of the
petition is not covered.

Article 15, paragraph 1, details
the grounds for non-recognition of
judgments for divorce, lega sepa-
ration or marriage annulment, and
paragraph 2 contains the grounds of
non-recognition of custody judg-
ments in the event of matrimonial
proceedings. The first ground for
non-recognition is the fact thet it is
in serious conflict with public poli-
cy in the state in which recognition
is sought. While the anal ogous pro-
vision in article 27(1) of the 1968
Brussels convention has had little
impact, the sensitivities inherent in
family law cases may ensure that
this provision is subjected to
greater use. The significance of this
provision is diluted by article 17 of
the Brussels Il convention which
prohibits non-recognition of a for-
eign judgment on the grounds that
divorce, legal separation or mar-
riage annulment would not be per-
mitted on identical facts by the law
of the Member State in which such
recognition is sought. This
approach is similar to the arrange-
ment adopted under the 1970
Hague convention on the recogni-
tion of divorces and legal separa-
tions, of which Ireland is not a
member.

Refusal of recognition also
remains possible on the public pol-
icy ground, under article 15, para-
graph 2, in custody disputes con-
nected with the matrimonia pro-
ceedings. This ground for non-
recognition, however, differs from
that pertaining to the non-recogni-
tion of judgments for a divorce,
legal separation and annulment in
that it is not possible to refuse
recognition purely because the
judgment is manifestly contrary to
public policy. In a provison that
virtually mirrors article 23(2)(d) of
the 1996 Hague convention, para-

graph 2(a) aso provides that con-
Sideration be given to taking the
best interests of the child into
account.

Non-review as to substance.
Article 18 of the convention pre-
vents a judgment being reviewed as
to its substance by the Member
State in which recognition is sought.

Title IV: transitional
provisions

Title IV deals with transitional pro-
visions. While the convention is
generally prospective, it may, in
certain circumstances, apply to
judgments given after it has entered
into force which stem from pro-
ceedings initiated before that date.

Title V: general provisions
Title V reviews the relationship of
the Brussels || convention with the
other conventions. Generaly, the
Brussels Il convention will take
precedence over such conventions
to the extent that they address mat-
ters governed by both conventions.
For example, in so far as its scope
includes matters concerning cus-
tody of achild of both spouses, the
Brussels Il convention supersedes
the 1996 Hague convention in cir-
cumstances in which protection of
the child is connected to the separa-
tion or divorce. As previously
noted, by virtue of article 4 of the
Brussels Il convention, the Hague
convention on the civil aspects of
international parental child abduc-
tion 1980 continues to operate.

Special provision has been made
for the relationship between the
Brussels |1 convention and relevant
Inter-Nordic conventions. The cen-
tral ideaisthat the relevant uniform
laws in force within the Nordic
states concerning marriage, adop-
tion, guardianship and custody
should amount to a derogation from
the Brussels || convention, in so far
as existing agreements are con-
cerned.

This exception to the genera
application of the convention shall
apply only when both spouses are
nationals of a Nordic Member State
and their normal place of residence
is within one of those states.

Article 42 addresses the specid
Situation that arises for those states

where annulment procedures are
the subject of concordats® with the
Vatican.

Title VI: Court of Justice
Title VI provides that the
European Court of Justice will
have jurisdiction in the interpreta-
tion of the convention. This partic-
ular title prompted much discus-
sion and debate. Some states
argued that agreat deal of the suc-
cess of the Brussels | convention
was attributable to the Court of
Justice, pointing to how the court
had facilitated the resolution of
interpretative difficulties. Those
states therefore sought a similar
interpretative jurisdiction for the
Brussels |1 convention.

Other states argued either
against ECJ jurisdiction or sug-
gested that it should be confined.
A compromise approach was
adopted in article 45 of the
Brussels |1 convention, which per-
mitted the principle of ECJ juris-
diction to be included in the con-
vention while leaving the modali-
ties of such jurisdiction to a sepa-
rate protocol.

Title VII: final provisions
Among other things, title V11 deals
with matters such as declarations
and reservations, entry into force,
accession by new Member States
and amendments.

Article46(1) providesthat, with
the exception of relevant Inter-
Nordic conventions* and concor-
dats®, the Brussels Il convention
may not be subject to any reserva-
tion. Ireland and Italy encountered
particular difficulty with article
46(1). This prompted agreement
by the Member Statesto accept the
declarations made by both Italy
and Ireland.

The difficulties encountered by
Ireland did not stem from recog-
nising divorce judgments handed
down in another Member State on
the basis of more flexible rules
than those pertaining in Ireland; it
arose from the fact that the test of
public policy could not be applied
to the jurisdictional rules because
of article 16(3). Ireland therefore
actively sought theinclusionin the
convention of a provision to
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ensure that parties petitioning for
divorce had in fact habitually
resided in a Member State to avoid
recognition of adivorce obtained on
the basis of afalse claim to habitual
residence. The concern was that the
convention could be used as a
means to circumvent Ireland’s lim-
ited domestic divorce regime,
which could be in contravention of
the Irish Constitution. This might
occur if the divorce had been grant-
ed at atime when both spouseswere
habitually resident in Ireland and
the foreign court had assumed juris-
diction in the mistaken belief that
one or other of the parties was actu-
aly habitualy resident in the for-
eign country in question.

In particular, Ireland sought that
the convention be amended to per-
mit refusal of recognition or
enforcement of a divorce judgment
granted in another Member State in
circumstances where the jurisdic-
tion to grant the judgment was not
founded on a genuine link between
one or both spouses and the
Member State in question. Ireland
wanted the courts of the state of ori-
gin to authenticate the genuine exis-
tence of the connections provided
forin article 2. This proposa sought
adeparture from the classic prohibi-
tion on a review as to substance at
the time of recognition enshrined in
article 18 of the Brussels |1 conven-
tion and article 29 of the 1968 con-
vention. Ireland’s difficulties cen-
tred on one of the fundamental prin-
ciples of both Brussels conventions.
Not surprisingly, this proposa was

unacceptable. In order to meet
Ireland’s difficulties, a compromise
solution of the following declara-
tion (which is annexed to the con-
vention) was accepted for a renew-
able transitional period of five
years:

‘Notwithstanding the provisions
of this convention, Ireland may
maintain the jurisdiction which it
has to refuse to recognise a divorce
obtained in another Member State
where that divorce has been
obtained as a result of the party, or
parties, deliberately miseading a
court of the statein questionin rela-
tion to its jurisdictional require-
ments such that recognition of the
divorce would not be compatible
with the Constitution of Ireland’.

Proposal for council
regulation
It has now been decided to trans-
pose the substance of the conven-
tion into a regulation® that will have
the effect, among others, of ensur-
ing that it enters into operation for
all EU states on the same datein all
countries. That date will be earlier
than would otherwise be the case if
nationa ratification procedures had
been permitted. The regulation will
replace the Brussels Il convention
and, when agreed by the council,
will have direct effect in Irish law. It
will not require any implementing
provisions save for some amend-
ments to the rules of court.

There is a close correspondence
between the provisions of the con-
vention and of the proposed regula-

tion. The obvious differences
between the two types of instru-
ment, however, have necessitated
departures from the convention in
some respects. For example, article
45 is to be deleted in the proposed
regulation as this Community
instrument does not need to confer
jurisdiction on the Court of Justice,
given that such automatically
exists in the provisions of article
220 of the EC treaty. Similarly, title
VIl isto be deleted in the proposed
regulation, as its provisions would
be incompatible with the nature of
aregulation. Ireland may therefore
request in the course of the discus-
sions on the regulation’ that the
terms of the declaration concerning
Ireland be recorded in the council
minutes.

The Brussels Il convention is
unlikely to achieve the uniformity
redlised by the original Brussels
convention. Thisis, in part, due to
the fact that the conditions that her-
alded the success of the origina
Brussels convention are not pre-
sent. Instead of facilitating the
European harmonisation of family
law and the EU-wide recognition
of divorcein al itsforms, the com-
plex infrastructure established
under the convention is likely to
ensure that divorce planning and
‘forum shopping’ will occur with
grester ease. For example, status
and children will be covered by
Brussels Il while the distribution of
assetswill continueto be dealt with
under Brussels 1.

The fact that child law issues

will only be addressed if connect-
ed to proceedings relating to
divorce, legal separation or mar-
riage annulment is to be criticised.
It seems superfluous, given the
fact that a considerably more far-
reaching convention isavailablein
the Hague convention on the pro-
tection of children 1996.

In conclusion, the Brussels |1
convention is unlikely to achieve
its central objective of reducing
the incidence of ‘limping mar-
riages dueto afailure on the part
of the drafters of the convention
to acknowledge and address the
real practical problemsin achiev-
ing uniformity in family law.

Geoffrey Shannon is a solicitor
and lecturer in law at the Dublin
Ingtitute of Technology.

Footnotes

1 Pre-nuptial agreements are
also excluded from the scope of
the convention.

2 Articles 7 and 8.

3 Concordat is the term used to
define international treaties
with the Holy See.

4 Article 38(2).

5 Article 42.

6 In May of this year, the com-
mission sent a draft regulation
to council .

7 Ireland has exercised the
option contained in the fourth
protocol to the Amsterdam
treaty permitting this jurisdic-
tion to opt into discussions on
the council regulation.
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RECENT DEVELOPNMENTS IN EUROPEAN LAW

COMPETITION

Article 81

Limburgse Vinyl Maatschappij NV
and Ors v Commission (Joined Cases
T-305-7/94, T-313-316/94, T-318/94, T-
325/94, T-328/94, T-329/94 and T-
335/94), judgment of the Court of
First Instance, 20 April 1999. In 1988,
the commission held that 14
European PVC producers had formed
a price and quota fixing cartel and
imposed fines totalling 23,500,000
ecus. The decision was annulled by
the ECJ in 1994, primarily on the
ground of lack of proper authentica-
tion. In 1994, the commission adopt-
ed a new decision. This was then
appealed by 12 of the undertakings
concerned. They raised a total of
almost 80 arguments against the
forum, procedure and substance of
the contested decision.

The CFl rejected all the argu-
ments alleging defects of form and
procedure. The court also rejected
almost all the substantive argu-
ments. The undertakings had
argued that the principle of inviola-
bility of the home had been violat-
ed. The court pointed out that the
undertakings had voluntarily co-
operated in the investigation. The
undertakings had also argued a
breach of their right to silence. The
court held that this right was not
absolute. It did not preclude the
commission from compelling an
undertaking to disclose documents
that established the existence of
anti-competitive behaviour. The
court also upheld the factual find-
ings of the commission in relation to
the cartel. It pointed to meetings
between the producers over three
years, quota and compensation
mechanisms, monitoring of sales in
national markets, target prices and
a quota system. This disclosed the

existence of a concerted practice,
the object or effect of which was to
restrict competition (through the
joint fixing of prices and sales vol-
umes). The concerted practice had
an appreciable effect on intra-
Community trade.

FREE MOVEMENT

OF CAPITAL

Manfred Trummer and Peter Mayer
(Case C-222/97), judgment of 16
March 1999. Trummer, an Austrian
resident, bought a property in
Austria from a German vendor,
Peter Mayer. Trummer took out a
German mortgage in German marks.
Austrian law permitted foreign cur-
rency mortgages but required con-
version into Austrian schillings on
registration. The ECJ was asked to
consider whether this requirement
operated as a restriction on capital
movements, contrary to article 56.
The court held that this restriction
did contravene article 56. As the
debt was in marks but the mortgage
was required to be in schillings, this
created an exchange control risk. If
currencies moved in the wrong
direction, this would weaken the
security taken by the mortgagee.
This would operate as a disincentive
to mortgages expressed in a foreign
currency. The court further held that
the rule could not be defended on
grounds of public policy. It could be
argued that having all debts
assessed in a single currency provid-
ed transparency to all creditors so
that the sums owing by the debtor
could easily be assessed. The court
held that even if Austrian law was
intended to have that effect, the
benefits to unsecured creditors was
not outweighed by the detriment to
the mortgagee.

FREE MOVEMENT

OF GOODS

CRT France International v Directeur
Régional des Impéts de Bourgogne
(Case C-109/98), judgment of 22 April
1999. CRT imports two-way radios
(CBs). In October 1996, the French tax
authorities served a tax demand on
CRT in respect of the flat-rate tax
payable on CBs. CRT argued that the
tax was contrary to articles 9, 12 and
95 of the treaty. The ECJ held that a
tax is equivalent to a customs duty
where it is borne solely by imported
products, as in this case. If there is no
identical or similar domestic product,
the charge can be considered as an
internal tax if it relates to a general
system of internal dues applied indis-
criminately to a category of products
by reference to objective criteria irre-
spective of the origin of the products.
Unlike other radio products, the tax
on CBs is borne by the supplier. The
tax does not fund a specific service
rendered to importers. Thus, the ECJ
held that the tax was a charge having
equivalent effect to customs duty
prohibited under articles 9 and 12.

FREE MOVEMENT

OF PERSONS

EU citizenship

Florus Ariél Wijsenbeek (Case C-
378/97),  Advocate  General's
Opinion, 16 March 1999. Advocate
General Cosmas opined on articles 7
and 8a of the treaty, which related
to citizenship of the union. He ruled
that they cannot be interpreted as
requiring the automatic, complete
and general lifting of systematic
frontier controls where a citizen
crosses internal union frontiers.
However, article 8a precludes an
obligation to show a passport or

identity card when crossing national
frontiers except if such a require-
ment is applied without discrimina-
tion, is justified by overriding rea-
sons of public policy, is appropriate
to achieve the end it pursues and is
no more coercive than necessary in
order to achieve it.

LITIGATION

Brussels convention

Hans-Hermann Mietz v Intership
Yachting Sneek BV, Case C-99/96,
judgment of 2 April 1999. The case
concerned a contract for the pur-
chase of a yacht between a German
purchaser and a Dutch shipbuilder.
The agreement was negotiated and
concluded at a boat show in
Dusseldorf, Germany, but the con-
tract was signed in the Netherlands.
The yacht was to be based on a
model exhibited at the boat show
but substantially re-modelled. The
purchaser had agreed to pay the
price in instalments before delivery.
He failed to meet the payments and
the shipbuilders obtained an order
against him in the Dutch courts. A
German court declared this order to
be enforceable in Germany. The pur-
chaser appealed to a higher region-
al court and then to the
Bundesgerichtshof. He argued that
the German courts had exclusive
jurisdiction over disputes arising
from the contract. The ECJ held that
the contract was a consumer con-
tract within the meaning of article
13(1)(3) of the Brussels convention
and thus conferred exclusive juris-
diction on the German courts. The
contract did not fall within article
13(1)(1), which relates to contracts
on instalment credit terms, as the
full price had been paid before
transfer of possession.
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ille is proving to be a
opular choice of venue
or the annual conference

in 2000. If you are thinking of
attending the conference, avoid
disappointment and book now.

Advance bookings can be made
by forwarding a booking fee of
£300 per person travelling to
Mary Kinsella, Law Society,
Blackhall Place, Dublin 7.

T finiis = e . . !
Parque Maria Luisa Travel options will be available
to delegates who would like to

27-30 April 2000 e

(weekend after Easter) :voa':;irence or stay on after-

Bikio de Santa Cruz (old Jewish quarte

Advance booking form
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Address:
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No. of persons travelling:
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New Law
School journal
to be
launched

Apprentice solicitors are
pleased to announce the
launch of an exciting new law
journal. The primary aim of the
Hibernian law journal is to pro-
vide a forum for apprentices and
newly-qualified solicitors who
wish to engage in legal scholar-
ship of a high calibre.

The journal will be published
bi-annually with each edition con-
taining six articles of approxi-
mately 8,000-12,000 words, and
four to six commentaries of
approximately 2,000-4,000 words.
The subject areas for both articles
and commentaries will not be
restricted.

An editorial committee will be
responsible for the overall man-
agement of the journal, including
editorial policy, and will be
advised by an honorary editorial
board. Its membership is com-
prised of TP Kennedy, Legal
Education Co-ordinator of the
Law Society, as editor-in-chief,
and apprentice solicitors Marsha
Coghlan of A&L Goodbody, John
Meade of McCann FitzGerald,
Geoff Moore of Arthur Cox and
Philip Nolan of Mason, Hayes &
Curran.

The committee urges all
apprentices and newly-qualified
solicitors to consider contributing.
Anyone requiring further infor-
mation should contact any of the
committee members.
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Guidelines for a graceful exit
Keenan Johnson, Chairman of
the Law Society's Guidance and
Ethics Committee, with mem-
bers of the committee who
recently launched a new publi-
cation, the snappily-titled
Solicitors ceasing practice:
quidelines for solicitors retiring
or ceasing to practice as sole
practitioners or sole principals
and for solicitors purchasing
practices from them. Copies of
the booklet are available from
the Law Society

Dr Albert Power has left his
position asthe Law Society’s
Director of Education to take up
an appointment as Director of
Education and Training with the
Institute of Chartered Account-
ants. In this challenging new posi-
tion, he will be responsible for all
of the pre- and post-qualification
education and training of char-
tered accountants in Ireland. The
Society regrets the loss of an out-
standing contributor to its educa-
tion system but wishes him every
success in this new phase of his
career.

Albert qualified as a solicitor
in 1983 and served as the
Society’s Education Officer for
two years in the mid-1980s, fol-
lowing which he practised
employment law with the
Federated Union of Employers.
He returned to the Society in
1989, and over the following ten
years rose steadily from the posi-
tion of Assistant Director of
Education to become Head of the
Law School and Director of
Education in 1994. As such, he
was well known to the two thou-

PEOPLE AND PLACES

Gardai in lawyer-bashing shocker!

The Gardai denied using any undue influence in extracting a victory from
the Law Society Golf Team at the annual Law Society/Garda Siochana golf
match recently. The Garda team took possession of the President’s Perpetual
Golf Trophy to be used as evidence of their sporting prowess. Pictured in the
line-up were (front row, I-r): Immediate Past-President Laurence K Shields,
Garda Commissioner Pat Byrne, Law Society President Patrick O'Connor and
Law Society Past-President Frank Daly; (back row, I-r): Criminal Assets
Bureau’s Legal Officer, Barry Galvin and its Head, Fachtna Murphy, Barry
Donoghue, Chairman of the Criminal Law Committee, Director General
Ken Murphy, Junior Vice-President Gerard Griffin and
Deputy Director General Mary Keane

Albert moves on

Albert Power: ‘simply the best’

sand or more solicitors who
passed through the Society’s
training courses over the last
decade.

At Albert's final parchment
ceremony on 10 September, the
President, Patrick O’ Connor, paid
generous tribute to his contribu-
tion to the Society. At a subse-
quent event to mark his departure,
the Director General, Ken
Murphy, said that Albert was
‘quite simply the best administra-
tor’ he had ever worked with.
Albert had ‘guided the Society’s
education through some very dif-
ficult periods when the sheer vol-

ume of apprentices and the extra
courses which they required,
together with inadequate facili-
ties, regular turnover of profes-
sional staff and the uncertainties
caused by legal challenges and
thelack of any clear policy frame-
work for the future represented
problems which would have over-
whelmed anyone who was less
resourceful, hardworking, effi-
cient and able’. He noted that, as
Albert himself had pointed out, it
was ironic that he was departing
‘at atime when most, if not all, of
these problems have been suc-
cessfully overcome, a new direc-
tion for education has been
approved by the membership, the
£5 million new education centre
is well under construction, the
new course is being designed and
the future for lega professional
training in the Law Society has
never been brighter. The timing
and size of his new challenge are
his only reasonsfor departing. We
thank him for his outstanding
contribution over the years and

wish him well in his future
career.’
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Litigation Support Services

s the world becomes a more litigious place, the number of commercial law cases, arbitration and other situ-

ationsinvolving legal support isincreasing, asistheir complexity. To provide the best adviceto their clients,
solicitors and barristers have to call on specialist expertise in more and more areas. Often, evidence from an
accountant or financial expert, to complement the lawyer’s skills, is essential to the successful outcome of the
assignment.

Our primary objective is to provide a comprehensive and professional approach in the review and analysis of
financial and accounting information to members of the legal profession and their clients.

My firm and associated senior professional Chartered Accountants have extensive experience in the provision of
expert financial advice and opinion to the legal profession, in addition to the preparation of expert Accountants
Reports and, where necessary, the provision of expert witness testimony in respect of al types of litigation includ-

ing:
e Loss of Profit & Consequential L oss Claims e Compensation Claims
e Corporate Valuation Claims  Professional Negligence Claims
e Fraudulent Practice Claims  Property Disputes
e Breach of Contract & Warranty Disputes e Personal Injury Claims

If we can assist you in any of the above or other related matters, we would be pleased to advise.
For further information, please contact, in first instance:

Kevin Byrne, B. Comm., FCA Chartered Accountant & Registered Auditor
Phone (01) 4937111/(087) 2496897 e-mail: kmbyrne@Xinet.ie Fax: (01) 4937111

CONTINUING LEGAL EDUCATION
AUTUMN/WINTER SCHEDULE

NEW PENSION OPTIONS FOR THE SELF-EMPLOYED Blackhall Place, Dublin 12 October 1999
and Imperial Hotel Cork 30 November 1999

PENSIONS & THE FAMILY LAW ACTS Fitzpatrick’s Hotel, 14 October 1999
Tivoli, Cork

MEDICAL NEGLIGENCE (BOOKED OUT) Blackhall Place, Dublin 21 October 1999

SHAREHOLDERS" AGREEMENTS
PERSONNEL MANAGEMENT
NEW HOUSES

SHARE PURCHASE AGREEMENTS AND THE ACQUISITION
AND DISPOSAL OF PRIVATE COMPANIES

FAMILY LITIGATION POST BRUSSELS Il CONVENTION

BASIC CAT FOR PRACTITIONERS
SETTING UP IN PRACTICE
TRUSTS

THE PRINCIPLES OF PRACTICAL DRAFTING OF DEEDS
IN CONVEYANCING TRANSACTIONS

Imperial Hotel, Cork
Blackhall Place, Dublin
Blackhall Place, Dublin

Blackhall Place, Dublin

Blackhall Place, Dublin
and Imperial Hotel, Cork

Hodson Bay Hotel, Athlone

Blackhall Place, Dublin
Blackhall Place, Dublin

Blackhall Place, Dublin

28 October 1999
3 November 1999
4 November 1999

8 November 1999

10 November 1999
23 November, 1999

15 November 1999
17 November 1999
25 November 1999

7 December 1999

For further information, please see CLE brochure enclosed with this month’s Gazette or telephone the CLE department
on 01 6724802 or fax 01 6724803. Suggestions for CLE seminars are always welcome.
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Aul’ Lang Syne and all that

Law Society President, Patrick O’Connor, with guests at a recent reunion dinner in Blackhall Place for the UCD BCL
graduation class of 1973. The guests also included solicitors admitted to the Roll of Solicitors in 1974/75

DSBA letting agreement

he Dublin Solicitors’ Bar obtained from either Hugh

PEOPLE AND PLACES

Quality counts for Limerick firm
Limerick solicitors FB Keating & Co
became the latest firm to join the
quality club when it was awarded
the ISO 9002 quality award from
the National Standards Authority of
Ireland (NSAI). In the picture are
(I-r): Frank Keating, Managing
Partner, FB Keating & Co, NSAI's
Michael Kelleher, Tony Murray,
Partner, FB Keating & Co, and
Willie O'Dea TD, Minister of State
at the Department of Education
and Science

Association has published a
new Letting agreement docu-
ment. The document, together
with adisk, costs £70 and can be

O'Neill at Marcus Lynch & Co
(tel: 01 8732134) or from DSBA
secretary Mary Rigney (tel: 01
2859758).

The DSBA sub-committee which drafted the new Letting agreement: Colm

Price (Kearns Price & Co), Christine Scott (Arthur Cox), DSBA President Hugh

O'Neill, Kevin O’Higgins (Kevin O'Higgins Solicitors), and Marjorie Murphy
(Murphy McElligott Solicitors)

SADSI Gala Ball

The SADSI annual Gala Ball was held in July in the Imperial Hotel in Cork.
SADSI would like to thank all the sponsors who contributed to the suc-
cess of the event: A&L Goodbody, Arthur Cox, Bank of Ireland, Beamish
& Crawford, BCM Hanby Wallace, Butterworths, Cork Dry Gin, Circle
Press, Coopers Restaurants, Esat Digifone, Eugene F Collins, William Fry,
Hibernian Legal, Hotel Conrad, Imperial Hotel, Jurys Doyle Hotels, LK
Shields, Mason Hayes & Curran, Matheson Ormsby Prentice, McCann
FitzGerald, Milano, O’Callaghan Hotels, Rochford Brady Legal Services,
Schwartz, Southern Law Association, and Whitney Moore & Keller.

OCTOBER 1999

“The White Paper and the
Development of Competition
at National and EU Level”

The Faculty of Law, UCD, in conjunction with The
Competition Authority, will host a one-day conference on
Friday, 12 November 1999 in O’Reilly Hall, Belfield.

Speakers:

* Mr. John Clark (OECD)
* Judge John Cooke
(European Court of First Instance)
* Mr. Martin Howe (former Director of
Competition Policy, U. K. Office of Fair Trade)
* Mr. Patrick Massey (Competition Authority)
* Mr. John Temple Lang (DG IV, EU Commission)

The Conference will focus on the enforcement priorities
of both the EU Commission and the Competition
Authority in light of the impending radical changes
proposed by the White Paper on the future of
Competition Law.

Registration Fee: £150 (to include materials, refreshments
and lunch) with 10% discount for three or more delegates
from the same company booking on the same form.

To request a booking form,
telephone (01) 706 8342/706 8745
fax: (01) 269 2655
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Since the first edition of Shatter: Family
Law was published almost 20 years ago,
this book has become the authoritative

family law textbook for both practitioners
and students.

Features:

* All the constitutional and statutory
reforms enacted in recent years

* All recent case law developments

* Discussion of the law’s inadequacies

and anomalies and suggestions for

further reforms

* Deals in detail with divorce, separation
and nullity (recognition of foreign divorces)
* Ancillary relief orders, adoption, custody,
child abduction and child card disputes

* Matrimonial Property, Family Home
Protection and Succession Act

By Deirdrey Kennedy, BA, LLM, BL and
Elizabeth Maguire, MA, LLB, MLitt, BL

The Irish Family Law Handbook

brings together in one volume all the
relevant family law legislation, fully consolidat-
ed and up to date. Each section

is annotated to indicate amendments or
repeals. The editors have selected all the rel-

evant family statutes which busy practitioners
need to refer to on

a regular basis.

This volume should prove to be an indis-
pensable reference work for all
family law practitioners.

Outline Contents Part |: General Family Statutes
Acts

Part 2: The Adoption
April 1997 £90.00  Product code SFL4

Part 3: Rules of Court
ISBN | 85475 124 7

Publication date: August 1999 £50.00

To order your copy contact Butterworths:
26 Upper Ormond Quay, Dublin 7 Tel (01) 873 1555 Fax (01)873 1876 e-mail:
ircustomer@butterworths.co.uk

ISBN: 185 475 8357
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Book reviews

Negotiating international joint venture agreements

Sephen Sayer
Sweet & Maxwell (1999), 100 Avenue Road, London NW3 3PF, England. 1SBN: 0-421-63140-6. Price: stg£195

book entitled Negotiating

international joint venture
agreements may not be at the top of
the shopping list of many Irish
solicitors whose practice is con-
fined to local or national cases. But,
in fact, this book is extremely rele-
vant and useful for practitioners
who are involved in joint ventures
or similar arrangements, whether
nationally or internationally.

The book is a practitioner’'s
guide to joint ventures. It has
precedents and commentary.
Practitioners would find it invalu-
able. Indeed, the book comes with
adisk containing the precedents so
there is no need to retype the
precedents in the book! (The disk
will operate in WordPerfect and
Word, for example.)

The author, Stephen Sayer, isthe

head of Richards Butler's
Commercia and EC Group. He has
been a partner for a quarter of a
century. The book contains a
wealth of practica and academic
experience.

The introductory part of the
book begins with a ‘general brief-
ing’ on joint ventures. It includes
consideration of questions such as
why have a joint venture, the key
provisions of agreements, and what
to remember in the pre-contract
negotiations. It aso deals with due
diligence and competition law.

The second part of the book
examines the corporate joint ven-
ture. Practitioners will welcome
the fact that this part is not a dry,
theoretical commentary but rather
an analysis of a precedent agree-
ment with a commentary on the

provisions. This part obviously
containsreferencesto UK legisla-
tive provisions that an Irish read-
er would need to treat with some
caution.

The third part deds with co-
operative or contractua joint ven-
tures. Again, this is a precedent-
based analysis.

The penultimate part examines
the European Economic Interest
Grouping. The EEIG was created
by Regulation 2137/85 and was
meant to be the great hopein terms
of providing a vehicle for cross-
border business within the EU. It
has been a relative disappoint-
ment, with few EEIGs registered.
Nonetheless, should one wish to
form an EEIG, this book contains
aprecedent and practical advice.

If the book has drawbacks, it is

that it is a loose-leaf work that
does not dwell on any issue for too
long but races ahead to the next
clause. The publishers should
reconsider whether it should be
loose-leaf because this book could
well be published as an annua
handbook. The fact that it does not
linger over issues may not be a
problem at all for the primary
audience of this book — the practi-
tioner in search of a precedent and
practical advice.

Overall, the title of this book
should not deter a national audi-
ence. It is written by a practition-
er for practitioners. It would be
difficult to imagine a more useful
book on the subject.

Vincent Power is a partner with
solicitors A& L Goodbody.

Digital media: contracts, rights and licensing
(second edition)

Alan Wliams, Duncan Calow and Nicholas Higham
Sweet & Maxwell (1998), 100 Avenue Road, London NW3 3PF, England. 1SBN: 075200 4204. Price: stg£120

reland is the world's second-

largest software exporter. We are
only behind the United States.
Reuters recently reported that there
is a fortune to be made in on-line
commerce and that the Irish stand a
good chance of getting their hands
on the spoils. Trade in goods and
servicesover the Internet is expected
to be worth $1.3 trillion globally by
2003, and Ireland has been position-
ing itself to be an ‘e-commerce’ hub.

OCTOBER 1999

This second edition of Digital
media reflects the further devel-
opment of new media from the
coredigital technology. New legal
and regulatory frameworks are
rapidly developing in Ireland,
Europe and the United States to
cover the ever-expanding meth-
ods of electronic delivery: CD-
Rom, Digital Versatile Disc
(DVD), video-on-demand (VOD),
interactive television (ITV), on-

line services and the Internet.

Included in this edition are the
latest technical and commercia
developments, an expanded sec-
tion on Internet and on-line ser-
vices, guidance on distribution
issues, precedent agreements and
practical checklists and updates on
relevant caselaw and legidation. A
disk is included, covering sample
clauses and precedent materials
contained in the book.

All the writers are from the
Digital Media Team at UK solici-
tors Denton Hall.

Digital media adopts a practi-
cal approach which will be wel-
comed by al those determined to
make their legal and commercial
presence significant in any digital
media deals.

Dr Eamonn G Hall is Company
Solicitor of eircom plc.
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BOOKS

The ethics and conduct of lawyers in
England and Wales

Andrew Boon and Jennifer Levin
Hart Publishing Ltd (1999), 19 Whitehouse Rd, Oxford OX1 4PA, England. ISBN: 1-84113-018-4. Price: stg£30 (hbk); stg£16 (pbk)

hen | read the publisher’s

claim that, for the first
time in England and Wales, this
book addressed fundamental
issues of the ethics and conduct of
lawyers, | was quite surprised,
being aware of many publications
on professional conduct. Like
most lawyers, | would have
thought of ethics and professional
conduct as two sides of the one
coin. However, this book address-
es a very necessary distinction
between the two and asks whether
there is any clear ethical basis for
either the solicitors' or barristers
codes of conduct in England and
Wales. This question is very rele-
vant today, as lawyers everywhere
seek to identify the essential val-
ues of their professions so that
these can be preserved, even in
our changing times.

The principles behind lawyers
codes of conduct are universal and
consequently the subject matter of
the book is completely relevant to
the Irish context.

The book is divided into five

parts. The first part opens our
minds for the examination which
isto follow. The codes and princi-
ples of conduct of the two branch-
es of the profession are examined
in their historical and social con-
text.

In the next part, the question of
how both professions show acom-
mitment to ethics in their discipli-
nary and regulatory procedures is
raised, and this part includes an
examination of how complaints
against solicitors and barristersare
processed. The place which ethics
and professional conduct have
been given in legal education is
considered, and it is noted that
ethics have never featured promi-
nently in the curricula of either
undergraduate or vocational legal
education.

Part three examines the duties
of lawyersto clients and third par-
ties, and looks at the duty to pro-
vide a public service, the latter
usualy accepted as one of the
hallmarks of a profession.
Inevitably, there are occasions

when these duties conflict. What
balance is the lawyer expected to
achieve?

The issues of confidentiaity
and conflict of interest are exam-
ined in part four. Confidentiality is
at the very core of the
lawyer/client relationship but is
now being eroded by legidation.
Conflict of interest is discussed in
various situations, including the
difficult area of conflict concern-
ing the interests of children.
Conflicts  arising  between
lawyers own interests and those
of their clients are also considered.
This leads nicely into the final
chapter of this section which
examines lawyers' fees.

Part five looks at the lawyer’s
role in litigation and advocacy.
There is a prediction that if
lawyers fail to adapt to the role of
facilitator in alternative dispute
resolution, they will be left
behind.

The epilogue looksto the future
and at the globalisation of ethics
and international codes.

Part one will be difficult reading
for the average solicitor because —
this being an interdisciplinary
examination — the language of phi-
losophy and sociology is used. For
instance, there is discussion as to
whether a deontological or teleo-
logical approach is a more appro-
priate methodology for the evalua-
tion of the subject matter. But the
reader should not be deterred. If
necessary, the excellent introduc-
tion and conclusion to al of the
chapters would be a sufficient base
to alow progression to the main
part of the book.

This book carries out an exer-
cise which is important at the pre-
sent time. Ethical issues have come
into focus not only for the lega
professions themselves but also for
the media and for government.

The authors are to be congratu-
lated. Thisis an important book.

Therese Clarke is senior solicitor
in the Law Society’'s Practice
Queries/Professional Guidance
section.

ublic Private Partnership is
widely regarded as the way
forward for the financing of major
infrastructural projects in Ireland.
This conference will highlight the
legal, economic and public interest

PPPs. Speakers will also deal with
the issues of risk allocation; financ-
ing and taxation; public procure-

implications of the introduction of

LAW SOCIETY OF IRELAND

CORPORATE & PUBLIC SECTOR GROUP IN ASSOCIATION WITH IBEC

PUBLIC PRIVATE PARTNERSHIPS CONFERENCE

Friday 29 October 1999, Blackhall Place, 9am-5.30pm

ment and tendering; contracting

and management of projects.

Contributors will include:

® Kevin Feeney, A&L Goodbody

® Timothy Bouchier-Hayes,
McCann FitzGerald

e Deirdre Flannery, Bank of
Ireland International Finance
Limited

® Philip Lee, Philip Lee Solicitors

® Sonja Price, William Fry

® James Barry, National Toll Roads

® Kevin Hoy, Mason Hayes &
Curran

There will also be representation
from the Department of Finance,
the European Commission and the
Construction Industry Federation.

REGISTRATION FORM

Conference chairman:
Peter Brennan,
Director of EU Affairs, IBEC

Attendance fee:
£150 (including lunch)

Contact Geraldine Hynes,
Law Society, for further details
and full conference brochure

Name: DX:
Firm: Phone:
Address: Fax:

Please return to Geraldine Hynes, Law Society, Blackhall Place, Dublin 7, enclosing cheque.
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PROFESSIONAL INFORMATION

LOST LAND

CERTIFICATES

Registration of Title Act, 1964

An application has been received from the
registered owners mentioned in the schedule
hereto for the issue of aland certificate as
stated to have been lost or inadvertently
destroyed. A new certificate will be issued
unless notification is received in the registry
within 28 days from the date of publication
of thisnotice that the original certificateisin
existence and in the custody of some person
other than the registered owner. Any such
notification should state the grounds on
which the certificate is being held.

(Register of Titles), Central Office, Land
Registry, Chancery Sreet, Dublin
(Published 1 October 1999)

Regd owner: Brendan Cullen; Folio:
12247F; Lands: Pollerton and Barony of
Carlow; Co Carlow

Regd owner: John Abbot; Folio: 98427F;
Lands: Townland of Coldcut and Barony
of Uppercross; Co Dublin

Regd owner: Patrick James Duffy; Folio:
DN10530F; Lands: 105 Killester
Avenue, Parish of Artaine, Didtrict of
Artaine West; Co Dublin

Regd owner: Brendan Noel Mulvanny;
Folio: DN13734L; Lands: The property
stuate in the East of Ballygall Road East
in the Parish of Finglas, District of

James Hyland
and Company

FORENSIC
ACCOUNTANTS
26/28 South Terrace, Cork
Phone (021) 319 200
Fax: (021) 319 300
Dublin Office:
Carmichael House
60 Lower Baggot Street
Dublin 2
Phone: (01) 475 4640
Fax: (01) 475 4643

E-mail: info@jhyland.com

ENGLISH AGENTS

Agency work undertaken
for Irish solicitorsin
both litigation and
non-contentious matters —
including legal aid.

Fearon & Co,
Solicitors,

Westminster House,

12 The Broadway, Woking,
Surrey GU21 5AU.
Tel: 0044 1483 726272
Fax: 0044 1483 725807

Finglas North; Co Dublin

Regd owner: Patrick McGowan, Glibe,
Stranorlar, County Donegal, and
Edenmore Farm, Lifford, County
Donegal; Folio: 8168F; Lands. Area:
122.00 acres; Co Donegal

Regd owner: William James Wilson,
Ballydevitt, Donegal, County Donegd;
Folio: 10003; Lands: Ballydevitt; Area:
15.738 acres; Co Donegal

Regd owner: John Callanan, Kingston,
Taylors Hill, Galway; Folio: 53715;
Lands: Townland of Culfin and Barony of
Ballynahinch; Area Oa 2r 36p; Co
Galway

Regd owner: Eamonn and Mary O'Brien;
Folio: 19169; Lands: Townland of (1)
Shronebeirne, and (2) Knocknacaheragh
and Barony of Iraghticonnor; Area: (1)
1.225, and (2) 1.15 acres, Co Kerry

Regd owner: Edmond Garvey (deceased);
Folio: 3842 and 4061; Lands: Townland
of Ballingoola and Barony of
Smallcounty; Area: (1) 13.327 acres, (2)
54.26 acres; Co Limerick

Regd owner: Joseph Hanrahan; Folio:
10404F; Lands: Townland of Parish of St
Nicholas and Barony of a plot of ground
situated on the north side of the road lead-
ing from Farranshone to Thomond Row;
Co Limerick

Regd owner: Richard Joyce, Kilsallagh
Lower, Kilsallagh Post Office, Westport,
Co Mayo; Folio: 4619F; Lands:
Townland of Kilsalagh Lower and
Barony of Murrisk; Co Mayo

Regd owner: Hubert Harton Concrete
Limited, Swanlake House, Creighan,
County Cavan; Folio: 17351F; Lands:
Pottlereage; Area: 14.907 hectares; Co
Meath

Regd owner: Thomas McCann, Bettystown,
Drogheda, Co Meath; Folio: 6755; Lands:
Betaghstown; Co Meath

Regd owner: John Price, Grange,
Cadgtletown, Navan, Co Meath, and St
George's Cross, Castletown, Navan, Co
Meath; Folio: 13162; Lands: Castletown;
Area: 6.375 acres, Co Meath

Regd owner: Christopher Farrelly (o/w
James Christopher), Bawn, Drumlish, Co

DUBLIN SOLICITORS
PRACTICE OFFERS
AGENCY WORK
INNORTHERN
IRELAND

* All legal work undertaken
on an agency basis
* All communications to clients
through instructing solicitors
* Consultations in Dublin if required

Contact: Séamus Connolly
Moran & Ryan, Solicitors,
Arran House,

35/36 Arran Quay, Dublin 7.

Tel: (01) 8725622
Fax: (01) 8725404

E-mail: moranryan@securemail.ie
or Bank Building, Hill Street
Newry, County Down.

Tel: (0801693) 65311
Fax: (0801693) 62096
E-mail: scconn@iol.ie

OCTOBER 1999

ADVERTISING RATES

Advertising ratesin the Professional information section are as follows:

Lost land certificates—£30 plus 21% VAT (£36.30)
Wills - £50 plus 21% VAT (£60.50)

Lost title deeds—£50 plus 21% VAT (£60.50)
Employment miscellaneous — £30 plus 21% VAT (£36.30)

HIGHLIGHT YOUR ADVERTISEMENT BY PUTTING A BOX AROUND IT - £25 EXTRA

All advertisements must be paid for prior to publication. Deadline for October
Gazette: 22 October 1999. For further information, contact Catherine
Kearney or Louise Rose on 01 672 4800

Longford; Folio: 6988; Lands. Bawn;
Area: 11a3r 10p; Co Longford

Regd owner: Andrew Kenny (deceased),
Rooskey, Bealnamullia, Athlone, Co
Roscommon;  Folio:  21427; Lands:
Townland of Rooskagh and Barony of
Athlone South; Area: 9a 1r 7p; Co
Roscommon

Regd owner: Brian Feeney, Lisgorey, Cdlry,
Co Sligo; Folio: 19032; Lands: Townland
of Lisgorey and Barony of Carbury; Area:
33.431 acres; Co Sligo

Regd owner: Edward Kilbane, Mullaghroe,
Gurteen, Co Sligo; Folio: 1449; Lands:
Mullaghroe; Area: 79 acres and 11 perch-
es, Co Sligo

Regd owner: Peter James Scanlon
(deceased), Achonry, Ballymote, Co
Sligo; Folio: 3306; Lands: Townland of
Achonry and Barony of Leyny; Area: 26a
Or 1p; Co Sligo

Regd owner: Patrick Toher, Glen Upper,
Glencar, Co Sligo; Folio: 6443; Lands:
Townland of Glen Upper and Barony of
Carbury; Area: 20a 1r 24p; Co Sligo

Regd owner: William and Assumpta Bergin;
Folio: 18906F; Lands: Bohereenduff and
Barony of Iffa and Offa West; Co
Tipperary

Regd owner: James O'Dwyer and Eleanor
McGarry; Folio:  15190F; Lands:
Townland of Urban District of Dungarvan
and Barony of Decies without Drum; Co
Waterford

Regd owner: Cecil June Stewart (deceased);
Folio: 3443F; Lands: Stokestown and
Barony of Bantry; Co Wexford

Regd owner: Mary Anne Fanning; Folio:
612; Lands: Kilmurray Lower and
Barony of Arklow; Co Wicklow

Regd owner: John and Dolores McMahon;
Folio: 108649F; Lands: 23 Seskin View
Road, parish of town Tallaght, Dublin 4;
Co Dublin

WILLS

Cooper, Winifred, late of 3 O'Rourke Park,
Sdlynoggin, Co Dublin. Would any person
having knowledge of awill executed by the
above named deceased who died on 5
August 1999, please contact Philip Clarke,
Ledwidge Solicitors, 1 Adelaide Street, Dun
Laoghaire, Co Dublin, tel: 01 2808055 (Ref:
PC/7383)

Crowley, Patrick, late of Piper's Cross,
Kilmoney, Carrigaline, Co Cork, formerly of
20 River's View Road, Chiswick, London,
England. Would any person having any
knowledge of any will executed by the
above named deceased who died on 29
August 1999, please contact Ahern Roberts
Williams & Partners, The Old Rectory, Cork
Road, Carrigdine, Co Cork, tel: 021
374444, fax: 021 374244

Lavin, Thomas (deceased), late of
Irishtown, Foxford, County Mayo. Date of
death 13 August 1995. Will any person(s)
knowing of the whereabouts of the origina
will dated 13 February 1995 of the above
named deceased, please contact MacHales,

PROBATE &
SUCCESSION
GENEALOGY —
WORLDWIDE

TITLE RESEARCH
YOUR PARTNER IN TRACING
MISSING BENEFICIARIES

* Free professional assessments

* Range of cost structures

e Excellent success rate worldwide

* A complete service to the profession

For more information or our detailed brochure please call

+44 171 549 0900

Charter House, 2 Farringdon Road, London ECTM 3HN England
Fax: +44 171 549 0949 DX: 53347 Clerkenwell
Email: info@title-research.co.uk www.title-research.com
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PROFESSIONAL INFORMATION

Salicitors, Ballina, Co Mayo, tel: 096 21122,
fax: 096 21179

Murphy, Rita (deceased), late of 32 Rowan
Hall, Millbrook Court, Milltown, Dublin 6.
Would any person having knowledge of the
whereabouts of the origind will dated 24
September 1996 of the above named
deceased who died on 22 February 1999,
please contact Messrs Samuel Roche & Co,
Solicitors, Barrack Street, Tullow, Co
Carlow, tel: 0503 51123, fax: 0503 51217

Radley, George (deceased), late of the
Brake, Cobh, Co Cork. Would any person
having knowledge of a will of the above
named deceased who died on or about 24
August 1999, please contact Messrs Coakley
Moloney, Solicitors, 49 South Mall, Cork
(Ref: PD), tel: 021 273133, fax: 021 276948

Twomey, David, late of Glenakip,
Rathcormac, County Cork. Would any per-
son having a knowledge of a will executed
by the above named deceased who died on 5
May 1999, please contact Frank Buttimer &
Co, Solicitors, 19 Washington Street, Cork,
tel: 021 277330 (Ref: CBW)

EMPLOYMENT

Salicitor, currently full-time lectur-
er on law degree course, seeks
position in research and/or train-
ing in Dublin firm, especially
company/commercial law area, F/T
or PIT. 6+ years experience as
researcher in major Dublin law
firm, including setting up and main-
taining internal research systems,
researching legal problems for
practitioners, in-house training,
writing for law publications etc.
Reply to Box No 76

Post-professional course apprentice with
experience (returning to Law Society for
advanced course May/June 2000) seeks
apprenticeship in North Wicklow/South
Dublin area. Reply Box No 80

FDC Tax Planning Dept. We are a young,
rapidly-expanding tax department. We serve
alarge portfolio of clientsthrough a network
of 20 offices. We now wish to recruit:
Senior/Junior Tax Consultant and Trainee
Tax Consultants. We require personable,
self-motivated individuals who desire to

LOST A WILL?

TRY THE
REGISTRY OF WILLS
SERVICE

de

Tuckey's House,
8, Tuckey Street,
CORK.

Tel: +353 21 279225
Fax: +353 21 279226
Dx No: 2534 Cork Wst
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advance within our Tax Department.
Payment will be commensurate with experi-
ence, quaification and ability. Please for-
ward applications to: Donncha Collins, FDC
Tax Planning Dept, FDC House, Wellington
Road, Cork

Apprentice (post-professional course)
seeks a challenging position in top five firm,
preferably in a private client department.
Reply Box No 81

Experienced legal secretary wishing to
work from home, will undertake al typing,
secretaria work etc; fast efficient service;
confidentiality assured. Contact G Murray,
tel: 4562906

Locum solicitor required for Limerick city
centre general practice.  December
1999-April 2000. Family law experience
desirable. Sdary negotiable. Applications
to: Patricia O’ Connor, Salicitor, 104 Henry
Street, Limerick

Ernst & Young seek post-advanced
course/newly or recently-qualified solicitors
for thelr tax department. Positions available
infinancia servicesand succession planning
areas. Commercia experience preferable but
not essential. Applications are aso invited
from experienced solicitors wishing to spe-
cidise in taxation. We offer competitive
sdaries and excellent opportunities for
advancement based on performance. Apply
with CV to Philip Oxley, Human Resources,
Ernst & Young, Ernst & Young Building,
Harcourt Centre, Harcourt Street, Dublin 2,
tel: 01 4750555, fax: 01 4750599

MISCELLANEOUS

Northern Ireland solicitors providing an
efficient and comprehensive legal servicein
al contentious/non-contentious matters.
Dublin-based consultations and elsewhere.
Fee apportionment. ML White, Solicitors,
43-45 Monaghan Street, Newry, County
Down, tel: 080 1693 68144, fax: 080 1693
60966

Northern Ireland agentsfor al contentious
and non-contentious matters. Consultation
in Dublin if required. Fee sharing envisaged.
Officesin Belfast, Newry and Carrickfergus.
Contact Norville Connolly, D&E Fisher,
Salicitors, 8 Trevor Hill, Newry, tel: 080
1693 61616, fax: 080 1693 67712

Is Your Desktop
in Need of Repair?

MB DESKTOP
LEATHERS

Michael Bowe

Newtown, Urlingford,
Co. Kilkenny.
Tel/Fax: (056) 35309
Mobile: (087) 264 0796

Specialists in the
traditional laying and
gilding of hand-coloured
hides and skivers

Personal injury claims, family law, criminal
law and property law in England and Wales.
We have specidist departments in each of
these areas, and offices in London (Wood
Green and Camden) and Birmingham. One
of our staff isin Ireland for one week in every
month. Legal aid available to clients that
qualify. Contact David Levene & Company,
Ashley House, 235-239 High Road, Wood
Green, London N22 4HF, England, tel: 0044
181 881 7777, fax: 0044 181 889 6395, and
The McAllen Building, 35 Dale End,
Birmingham B4 7LN, tel: 0044 121 212
0000, fax: 0044 121 233 1878

London solicitorswill advise on UK matters
and undertake agency work. All areas.
Corporate/private clients. Ellis & Fairbairn,
26 Old Brompton Road, South Kensington,
London SW7 3DL, tel: 0044 171 589 0141,
fax: 0044 171 225 3935

Agents — England and Wales. We are will-
ing to act as agents for Irish solicitorsin civil
and crimina litigation. Contact: Olliers,
Solicitors, Alderman Downward House, 2/3
The Birtles, Civic Centre, Wythenshawe,
Manchester M22 5RF, tel: 0044 161 437
0527, fax: 0044 161 437 3225

Northern Ireland solicitors. Will adviseand
undertake NI-related matters. All areas cor-
porate/private. Agency or full referral of
cases as preferred. Consultationsin Dublin or
elsewhereiif required. Fee sharing envisaged.
Donnelly Neary & Donnelly, 1 Downghire
Road, Newry, Co Down, tel: 080 1693
64611, fax: 080 1693 67000. Contact KJ
Neary

Will anyoneacting for the estate of Francis
Nolan of 56 Haddington Road, Dublin 4, or
William Nolan of the same address, or Louisa
Eyers of 133 Parnell Terrace, South Circular
Road, Dublin 8, or anyone knowing of the
successors of these persons, please contact
Orpen Franks, Solicitors, (Ref: EH), 28/30
Burlington Road, Dublin 4

Legal practice in Dublin/Leinster area
required. Principals may send details stating
approximate annual turnover and nature of
business carried out to Box No 82. All appli-
cations will be dealt with in the strictest con-
fidence.

Halsbury 1917, Volume 1 to 31, hardback,
defective end on volumes 8 and 26. Always
useful. Priceis £200, tel: 8333520, 12-2pm

Legal practice. Work and progress and
good will of existing solicitor’s practice for
sdle. Would suit existing practice or set-up
situation. Reply to Dermot M Dempsey &
Co, Salicitors, O’ Growney Street, Athboy,
County Megth, tel: 046 32583/4, fax: 046
32716

TITLE DEEDS

In the matter of the Registration of Title
Act, 1964 and of the application of
Martin Kavanagh in respect of property
in the county of Carlow

County: Carlow

Lands: Ballinagilkey

Dealing no: D1999JS002713Y

Take notice that Martin Kavanagh of
Ballinagilkey, Hacketstown, County
Carlow, haslodged an application for regis-
tration on the freehold register free from
encumbrances in respect of the above prop-
erty. The original title documents specified
in the schedule hereto are stated to have
been lost or midlaid. The application may
be inspected at this registry.

The application will be proceeded with
unless notice is recelved in the registry
within one calendar month from the date of
publication of this notice that the original
documents of title are in existence. Any
such notice should state the grounds on
which the documents are held and quote the
dealing reference above.

Sean MacMahon, Examiner of Titles

Schedule

Deed of conveyance dated 27 April 1922
from James Hibbert Newton to Denis
Brophy of lands at Ballinagilkey.

Estate of George Twibill (deceased)
Would any person or parties who knows the
whereabouts of the title documents to
dwelling house known as 210 Ard
Easmuinn, Dundalk, Co Louth, residence
of George and Maureen Twibill (both now
deceased) which consist of a deed of
assignment dated 31 December 1970
between Dundalk Urban District Council
and Charles Fearon and a deed of assign-
ment dated 5 August 1971 between Charles
Fearon and George Twibill, please contact
MacGuill & Company, Solicitors, 5
Seatown, Dundalk, tel: 042 9334026, fax:
9334897

Tel: (087) 2436095

Financial Computer Consultancy

Michael Daly

Legal Financial Consultant

Are you meeting the demands of the
modern legal practice?
Are you getting meaningful accounts information to increase
the efficiency and profitability of your practice?
[ 16 years experience in Legal Financial Management
[J Advice on hardware/software purchases

Michael Daly

Fax: (021) 373893
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