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How much per hour?

To lying awake at night think-
ing of your case. Many solici-
tors may feel tempted to add this
heading as a distinct part of their
bill of costs. Many lawyers have
lost sleep worrying about their
clients affairs. The issue of
lawyers' fees is contentious but,
as Abraham Lincoln noted in
Notes for a law lecture in 1850,
fees are important ‘far beyond the
mere question of bread and butter
involved'. Lawyers feesraise the
issue not only of a fair return for
services rendered, but also issues
pertinent to the administration of
justice in a democratic society.
The 1997 edition of European
Counsel 3000* noted that in
Ireland the hourly rate for solici-
tors had increased since the 1995
survey, and the lowest rate outside
Dublin was £80 an hour for a part-
ner. An hourly rate quoted in rela-
tion to litigation cases varied
between £150 and £170 an hour in
Dublin while regional firms
charged around £90 an hour for a
partner. In genera terms, the aver-
age hourly billing rates in Dublin
for asolicitor partner were consid-
ered to be between £100 and £250
and between £50 and £120 for an
assistant. Outside Dublin, the
hourly rate for a partner was up to
£150 and up to £90 for an assis-
tant. In debt collection cases, the
survey revesled that the normal
practiceisto charge an hourly rate
and up to 15% of the amount
recovered whether or not the los-
ing side meets some of the costs.

Competitive market
European Counsel 3000 advises a
client seeking legal services in
Ireland to be prepared to ask for a
quotation and to negotiate. The
authors note that the market is
competitive and there are now
several firms that are well able to
service international clients. The
survey noted that the Law Society
now has the power to investigate
when the client complains that the
bill of costsisexcessive or that the
service is inadegquate.

The section on fees in
European Counsel 3000 in rela-
tion to England and Wales is rele-
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vant to Irish lawyers. English
lawyers were stated to be per-
ceived as being among the most
expensive in Europe. Their
reliance on team work and the
nature of their services contribute
to the costs. In relation to charg-
ing for legal services, apparently
most firms base their fee on an
hourly basis. Unless the client
agrees otherwise, these firms take
into account other factors (apart
from time spent on a case) such as
the value of the subject matter, the
character of the work, the impor-

tance of the matter to the client
and the outcome. There is awide
range of interpretations on what
‘uplift’ can be justified on these
grounds: the amount can be as
high as 100% in complex matters.

It was noted that many firmsin
England and Wales, asin Ireland,
have substantial overheads.
However, there was generaly
room for some negotiation. Most
firms were stated to be willing to
discuss  alternative  hilling
arrangements. Firms may agree to
a‘blended’ rate, arigid cap, or a
fixed fee for a standard transac-
tion. Both parties were advised to
be clear about what was covered
for the fee quoted. The advice to
clients was to define exactly what
you want and who will be acting
on the matter.

In England and Wales, it was

noted that several law firms were
building substantial advocacy
departments. It was considered
that this could have advantages,
especialy where interim relief is
sought, but clients were advised
to check the individua lawyer’s
experience. In complex matters,
some clients were adopting the
tactic of retaining a Queen's
Counsel but using a Solicitor-
Advocate as a junior in the case.
Average hilling rates were stated
to be between £180 and £400 for
a solicitor partner and £100 to

£300 for an associate, with
‘uplifts' for urgency, length, value
and responsihility.

Supply of lawyers
Linked to the issue of hilling per
hour is the supply and availahility
of lawyers. The US Bureau of
Labor Statistics has estimated that
in the period 1994 to 2005, jobs
for lawyers will grow by 28% —
more than twice the average of all
occupations. Those jobs, sparked
by increased corporate work, will
not necessarily pay off in higher
incomes, according to experts.
Corporate clients and corporate
legal departments will continue
cost containment policies that are
forcing a decline in what they are
willing to pay for legal services.
The projection of the US
Bureau of Labor Statisticsis quite

surprising given the current
impression among the legal pro-
fession in the United States and in
Ireland that there are already too
many lawyers pursuing too few
jobs. Some, indeed, might ask how
accurate the Bureau's projections
have been over the years.
Apparently the answer is ‘accurate
but conservative'.

Growth in demand

The US National Law Journal (17
February 1997) argued that the
main factor responsible for the
projected growth in demand for
lawyers was the growth in the gen-
eral level of business activity. In
relation to business activity, it was
considered that there would be
increased legal work in the follow-
ing areas, employee benefits,
health care, intellectual property,
sexual harassment, the environ-
ment and property. Ralph
Savarese, Managing Partner of
Washington DC's Howrey &
Simon (said to be one of the fastest
growing litigation firms in the
United States), was quoted as say-
ing that ‘ as the nation continues to
shift to a technol ogy-based econo-
my, the world becomes more com-
plex, and that over time as the
world becomes more complex, the
need for additional lawyers
increases'.

I conclude with words from a
celebrated judge. Bacon, on taking
his seat as Lord Keeper on 7 May
1617, considered in relation to
lawyers' feesthat he must ‘leave it
to the conscience and merit of the
lawyer’. Ultimately, the client is
looking for a quality service. The
words of John D Stanhope could
be written on the reception doors
of many legal offices: ‘The bitter
taste of poor quality remains long
after the sweet taste of low priceis
forgotten’.

* European Counsel 3000
(1997 Edition) ispublished by L& C
Publishing Ltd, 90 Battersea Busi-
ness Centre, 103-109 Lavender
Hill, London SW11 5QL, England
(tel: 0044 171738 2303).

Dr Eamonn Hall is Chief Legal
Officer of Telecom Eireann plc.
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VIEWPOINT

~Is the law keeping pace
with white-collar crime?

here are no reliable statistics

on the extent of fraud in
Ireland, but there are estimates —
and these vary wildly.

The Small Firms Association
estimated last year that £225 mil-
lion was lost in fraud over the pre-
vious three years by the country’s
150,000 small businesses. In the
previous year, 230 of the country’s
leading companies reported losses
through fraud of £9.4 million,
according to a survey by accoun-
tants KPMG. Both the direct and
indirect implications for job losses
in falled companies can only be
guessed at.

It is almost two years since the
Minister for Justice Nora Owen
agreed that it would be a significant
improvement if offences of dishon-
esty were consolidated in one Act.
This would be better than having
various offences ‘spread about
among numerous origina and
amending statutes, some of which
date well back into the last century’.

Among the legidlation that we
still must depend on are the
Debtors (Ireland) Act of 1872, the
Falsification of Accounts Act of
1875, the Forgery Act of 1913 and
the Larceny Act of 1916.

Tighter laws would have made
it more difficult for the Taylor,
Goodman, Greencore, Merchant
Banking and CountyGlen scan-
dals, among others, to have visited
our national dailies—and, far more
seriously, some foreign dailies.
Particular circumstances applied
in each of these controversies so
we dare not assume that there was
fraud involved.

But the court-appointed insp-
ector in the CountyGlen case,
Frank Clarke SC, did contend that
transactions worth more than £1
million at the company were
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‘fraudulent from the start’. And
the Greencore report five years
ago did suggest that a claim for
manufacturing tax relief by Sugar
Distributors Limited was fraudu-
lent and that certain documents
prepared to support a purported
share issue were forgeries.

Tighter laws might also make
it more difficult for ‘a deliberate
policy in the Goodman Group of
companies to evade payments of
income tax by way of under-the-
counter payments to employees’
amounting to more than £4 mil-
lion — the words quoted belong to
Mr Justice Hamilton in his report
on the beef processing industry.

Mrs Owen is not the only
senior Government figure to
admit the need to tackle the reali-
ty of modern fraud, including the
abuse of information technology.
The Director of Public Prosecu-
tions, Eamonn Barnes, has long
been calling for new measures to
tackle fraud.

National Bureau of Fraud
Investigation

Some of the recommendations of
the Advisory Committee on
Fraud, which was chaired by Peter
Maguire SC, have been imple-
mented. The most significant may
be the establishment of the Garda
National Bureau of Fraud
Investigation in April 1995. This
internal Garda office has been
provided with professional legal
and accounting expertise and
must be an improvement on the
old Fraud Squad which, according
to reputation, did not even have a
fax machine.

A further improvement is the
Companies Act, 1990 with its
investigative procedures in sec-
tions 7, 8 and 14, the latter two of

which were used to try to explore
certain vital aspects of CountyGlen
and Greencore daffairs. Moreover,
implementation of the Investment
Services Directive of the European
Union by the Stock Exchange Act,
1995 provides further protection for
investors.

Ad hoc law reform
But even the fairly recent Taylor
investments affair shows how inad-
equate laws remain when chal-
lenged. Sections of the Investment
Intermediaries Act, 1995 had not
been implemented. It also showsthe
inadequacy of ad hoc law reform
after shortcomings are highlighted.

A new Law Reform Commis-
sion is due to be appointed soon.
One of the reports by the outgoing
commission was called Report on
the law relating to dishonesty.
Published in 1993, most of its 71
recommendations remain unimple-
mented. One recommendation, for
example, referred to the right to
silence. If it was desired to have
more prosecutions for fraud, then
the Garda should have better inves-
tigatory powers, as in England.
There, under 1987 legidation, asus-
pect may be required to provide
answersto the Serious Fraud Office.
These answers cannot be used
againgt the suspect in court unless
false information was provided.

Indeed, dl of seven years ago, a
leading senior counsel, Paul Carney
SC, now a Judge of the High Court,
aso called for our fraud legislation
to be updated. He quoted an exam-
ple from an old edition of the
Archbold law text, which indicated
both the type and scale of crime
when the legislation which we still
use was first drafted.

It referred to intent to defraud by
obtaining sacks of potatoes ‘by

falsely pretending that (the
accused) was a dealer in potatoes
and that, as such dedler in pota
toes, he then was in alarge way of
business and that he then wasin a
position to do agood trade in pota-
toes and that he was able to pay for
large quantities of potatoes as and
when the same might be delivered
to him’. As he noted, any serious
scam in potatoes today would
probably involve futures contracts
for a nation’s crop to be traded
across international boundaries.

Waiting for legislation

The laws that have been enacted
have largely been in response to
particular situations. The promised
new major legislation against
fraud in this country is still await-
ed. This may indeed be because of
pressure of work.

Legidlation that has been enact-
ed in the fight against the criminal
in the business community
includes the Insurance Act, 1989,
Insurance Intermediaries Act,
1991, the Criminal Damage Act,
1991, the Criminal Evidence Act,
1992 and the Criminal Justice Act,
1994 (which created the offence of
money laundering).

These areitems of seriouslegis-
lation in the fight against what is
called ‘white-collar crime’. But, as
noted by Desmond Guilfoyle, the
liquidator last year of Mark
Synnott (Life and Pensions)
Brokers, it is also vital that this
legidlation is enforced.

Mr Synnott is the only person
ever sent to jail in this country for
fraudulent trading. Who really
believes that he was such an aber-
ration?

Pat Igoe is principal of Patrick
Igoe and Company.
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VIEWPOINT

Time for the insurance industry
and lawyers to work together

n the April issue of The Gazette,

Law Society Director General
Ken Murphy commented on the
significant progress that had been
made in reducing delaysin Dublin
and provincia Circuit Courts in
recent months. According to Mr
Murphy, this had been achieved
through both the appointment of
additional judges and the intro-
duction of various administrative
changes that have streamlined the
system.

Theinsuranceindustry is heart-
ened by such developments. The
Irish Insurance Federation has
always argued that greater
resourcing of the courts system
was essential in order to tackle the
serious backlog that had devel-
oped in the hearing of personal
injury cases. Previously, delays of
between two-and-a-half and three
years were common in Circuit
Court persond injury cases and
there is little need to state the
obvious implications such delays
had for the general level of claims
costs faced by insurers. And, as
we al know, high claims costs
inevitably lead to high insurance
premiums.

Problems in pre-trial
procedures

But there are other aspects of the
current courts system, in particu-
lar pre-trial procedures, which
continue to contribute to the over-
al costliness of personal injury
litigation. A number of these were
identified in the recent Deloitte &
Touche Report on the economic
evaluation of insurance costs in
Ireland and included:

« The ‘unnecessary duplication’

of expert witness reports
(Deloitte & Touche recom-
mends that it should be manda-
tory that such reports be
shared)

« The absence, in workplace
accident claims, of what
Deloitte & Touche refer to asa
standard Accident Report Form
for use in evidence. In other
words, the consultants are rec-
ommending standardisation of
the way accidents are recorded
by employers in the workplace
and subsequently documented
in evidence for personal injury
cases

« The current three-year time-
frame in which to make a per-
sona injury claim. Deloitte &
Touche considered that this can
make claims difficult or impos-
sible to adequately defend and
the report recommends that
there should be an obligation to
make aclaim within six months

« Under current lodgement rules,
al monies lodged in Circuit
and High Court actions are
placed on deposit through the
agency of the court at a very
low rate of interest. Deloitte &
Touche recommends that a
commercial bank should be
invited to take over manage-
ment of lodgements at realistic
rates of interest.

The insurance industry has long
argued the need for refinements to
the system of adjudication of per-
sonal injury cases to speed up the
processing of cases and to reduce
costs. The Deloitte & Touche
report has made a valuable contri-
bution to the debate and we hope
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Nessa O'Mahony: huge variation in
level of solicitors’ fees

that its proposals which aim to
streamline the system are acted
upon by Government as quickly as
possible.

Consultation with the
legal profession

Thereis, of course, along history
of consultation between the insur-
ance industry and the legal profes-
sion on waysto streamline the sys-
tem. The IIF/Bar Council/Law
Society Joint Working Party first
began meeting in 1989 and in the
intervening period has made sub-
missions to the Department of
Justice on issues related to legal
procedure.

The Federation believes that
much can be gained from contin-
ued consultation, and that there
are many other issues that would
benefit from ajoint approach. For
example, on the issue of bonding
of lodgements, the IIF would like
to see an amendment of the court
rules which would allow insurers
defending cases on behalf of poli-
cyholders to be entitled to issue a
bond or guarantee in place of the
physical lodgement of monies in
court. If this were permitted, it
would do away with the need to
seek amendmentsin relation to the
interest rate payable on monies
lodged in court and deposited with
approved banks.

Circuit Court fees

Of course, athough streamlining
the legal system would make a
significant contribution to areduc-

tion in insurance claims costs, and
help create an environment where
insurance premiums were lower,
so too would the introduction of
greater consistency in the level of
professional fees. Thereremainsa
huge variation in the level of fees
allowed by county registrars in
respect of solicitors' professional
fees in Circuit Court personal
injury actions.

IIF members believe the best
solution to the problem is the cre-
ation of a uniform, standardised
scale applied to Circuit Court
solicitors' fees and the Federation
made a submission to the
Minister for Justice two years
ago, recommending exactly that.

The Department has not yet
responded to the IIF submission,
but the Federation will continue
to lobby on the issue. Currently,
over 90% of new persona injury
cases handled by insurers start in
the Circuit Court, and the level
and variability of the fees payable
create major problems for insur-
ance companies. A fee scae
already exists for District Court
cases, so why not for Circuit
Court fees?

Few people would disagree
that the high cost of motor and
liability insurance in Ireland
places a heavy burden on individ-
uals and businesses. Some of the
factors underlying this situation —
the number of road and work-
place accidents, for example —are
already being addressed through
long-term campaigns involving
effective enforcement of existing
legislation and safety promotion.
However other factors, such as
the costly and cumbersome nature
of some aspects of personal injury
litigation, remain untackled. It is
in al our interests to ensure that
the valuable work currently being
done to reform the courts system
is extended to embrace all areas
where problems exist.

Nessa O’Mahony is Public
Relations Officer with the Irish
Insurance Federation.
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NEWS

Legal agency in tax scam
investigation

dlicitors’ clients will not be

hit by the suspected fraud car-
ried out by a Dublin-based legal
agency, the Law Society has said.
The agency took money from
solicitors to pay stamp duty for
their clients but instead of hand-
ing the payments over to the
Revenue Commissioners the
agency is believed to have printed
counterfeit stamps on the title
deeds. The Garda Bureau of
Fraud Investigation has seized
counterfeit stamp-duty stamps
worth £250,000 and stamp-mak-
ing equipment.

The full scale of the alleged

Bright new horizons for

here are now numerous oppor-

tunities for solicitors to
expand and diversify their range
of business activities, according to
Paul Coulson, chief executive of
Yeoman International Group.
Speaking to over 100 solicitors
and business people at the launch
of the Law Society’s New
Horizons programme last month,
Coulson said that areas of poten-
tial growth included fund adminis-
tration, corporate tax, regulatory
compliance and lobbying and they
were equally relevant and accessi-
ble to private practitioners and in-
house lawyers.

But solicitors may be missing
out on opportunities to exploit
these markets, he warned. For
example, ‘the compliance area is
in danger of being monopolised by
accountants, even though solici-
tors are eminently qualified’, he
said. The perception, whether jus-
tified or not, that solicitors were
short on numeracy skills placed

i
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Ken Murphy: ‘No losses to
home-buyers’

fraud is not yet known, but the
Revenue Commissioners have
confirmed that so far the total

Geraldine Hynes, Careers Adviser,
with Paul Coulson and Senior Vice
President of the Law Society
Laurence Shields

them at a great disadvantage, said
Coulson, and moves by the Law
School to redress this problem
needed to be widely publicised.
During his lively and thought-

value of the counterfeit stamps
discovered on title documents is
£15,500. The Society has been
meeting solicitors who supplied
title documents to the agency
and has placed a solicitor mem-
ber of staff in the agency’s office
to oversee the orderly return of
the title documents and all other
legal papers.

Commenting on the investiga-
tion, the Society’s Director
General Ken Murphy said: ‘It is
the Society’s firm belief that the
problems which have arisen will
be resolved without any loss to
the home-buyers concerned’.

solicitors

provoking presentation, Coulson
described his own career path
from his early days as an accoun-
tant with Price Waterhouse to the
establishment of Yeoman. He
remarked that ‘many profession-
astransferring into business do so
on foot of an existing client rela-
tionship’. He aso explained why
he believes that the transition has
been easier for accountants than
for solicitors.

The Law Society’s Senior Vice
President, Laurence Shields, con-
cluded the formal proceedings by
outlining the ways in which the
Law School has expanded the
apprentices training courses to
include financial and management
modules. Dona O’ Connor, senior
partner in Price Waterhouse,
wished success to the programme
on behaf of his firm which is
sponsoring the events. The New
Horizons programme has been
developed and organised by the
Career Development Committee.

Compensation Fund payouts

he following claim amounts were admitted by the Compensation Fund Committee and approved for
payment by the Law Society Council at its meeting last month: Dermot Kavanagh, 2 Mary Street, New
Ross, Co Wexford — £22,790; Michael Owens, 5 Lower Main Street, Dundrum, Dublin 14 — £102,996.50;
Malocco & Killeen, Chatham House, Chatham Street, Dublin 2 — £135,000; Francis G Costello, 51
Donnybrook Road, Donnybrook, Dublin 4 — £2,000; John K Brennan, Mayfield, Enniscorthy, Co Wexford

— £2,000; Jonathan P T Brooks, 17/18 Nassau Street, Dublin 2— £114,579.
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CRO
‘on brink of
collapse’

he Companies Registration

Office seems to be on the
verge of collapse, the President of
the Law Society has told
Enterprise  and Employment
Minister Richard Bruton. In alet-
ter to the Minister, Frank Daly
says the CRO is facing a ‘grave
situation’, and pointed out that
following a computer collapse in
March it was impossible to incor-
porate a company for a number of
weeks.

While praising the work of
CRO staff in the face of consider-
able pressure, Daly commented
that ‘it is obvious that an ineffi-
cient and unreliable system of
incorporating and registering
companies can only reflect baldly
on the country and provide a dis-
incentive to business people to
comply with the requirements of
our companies legidation’.

The full text of the letter is
reproduced in the Briefing section
on page 27.

Government
waives
copyright
on Acts

he Government isto make the
copying and reproduction of
all Acts of the Oireachtas and
statutory instruments copyright-
free. Anyone, including commer-
cia publishers, will now be able
to reproduce the text of this legis-
lation without having to pay a
royalty or seek prior permission.
According to Commerce,
Science and Technology Minister
Pat Rabbitte, the decision reflect-
ed recent developments in infor-
mation technology, particularly
the use of the Internet and the
Worldwide Web. The decision,
however, does not extend to
Government publications gener-
aly. These remain covered by
section 51 of the Copyright Act,
1963.
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Younger members feel
‘'under-represented’

he Law Society is not doing
enough to look after the inter-
ests of young solicitors, according
to a survey caried out by the
Younger Members Committee.
The survey found that 65% of the
230 respondents felt that they
were inadequately represented by
the Law Society Council. Top of
thelist of suggestionsfor improv-
ing the position was increased
participation of younger members
on the Council. ‘Improved com-
munication’ and ‘more meetings
outside Dublin’ were the next
most popular remedies.
Perhaps more worryingly for

Death and
taxes

he Revenue Commissioners

have published a booklet on
the tax implications arising on a
death. The booklet What to do
about tax when someone dies is
aimed at both taxpayers and prac-
titioners and describes general
terms and procedures relating to
the passing on of property follow-
ing a death. It also sets out the
main tax exemptions and reliefs
which apply to surviving spouses
and includes examples of how to
calculate the tax.

Copies of the booklet are avail-
able from any Tax Office or from
the Revenue Forms and Leaflets
Service on 01 878 0100 (24
hours).
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the Council, 21% of the respon-
dents said that they would not
contact the Law Society if they
needed help, while 14% said they
had no idea what functions the
Law Society Council performed.
Some 85% said they had never
represented their views to the
Society.

On a more positive note, 80%
said they were aware of some of
the functions of the Society’s
committees, while only 9% were
completely in the dark. On the
question of which were the most
effective committees, the 36%
who responded picked Convey-

Pictured at the presentation ceremony for the Diploma in Legal French were
(from left): Brendan Nagle, Jean Solito (Alliance Francaise), Patrick McCann,
Kevin O'Connor, Raphael King, Treasa Kelly, Luke Brockie (Alliance
Francaise), Rebecca Johnson, Frank Griffin, Gavan Carty, Declan Gilsenan,
Deirdre Fox (Law School), Annick Masselot, Janine Phair, Marianne Péreen.
The 11-month course was run in association with Alliance Francaise

ancing, followed by Disciplinary,
Compensation, Taxation, Practice
Management, Litigation, Educa-
tion and Family Law.

And there was some good
news for the Younger Members
Committee: 88% of respondents
were aware of its existence,
though 64% admitted that they
were unaware of what it actually
did. The questionnaire was sent
out to all solicitors who had qual-
ified within the previous five
years.

A fuller report on the results of
the questionnaire will appear in
the next issue of the Gazette.

{

New rates for Four Courts
consultation rooms

new one-hour rate of £20 has been introduced for the Four Courts

consultation rooms as a result of requests from members. The two-
hour rate will remain at £30. The new rate is subject to cash or credit card

payment on the spot to reduce administration. The objective is to provide

better value for shorter consultations and also to ensure that rooms are freed
up as quickly as possible so as to ensure greater availability at peak times.

A cancellation charge has also been introduced for ‘no shows'. Failure

to fulfil or cancel abooking in advance will result in afull charge.

The Premises Committee of the Society is currently reviewing various

optionsin regard to improving the facilities at the Four Courts and, in par-
ticular, the standard of the rooms in the basement. It is intended to start
work on these rooms during the long vacation.

NEWS

BRIEFLY

Tax consolidation
proposals

The Government has published
a White Paper draft of the Taxes
Consolidation Bill, 1997. When
the Bill is enacted, all income
tax, corporation tax and capital
gains legislation will be con-
tained in one single Act.
According to Finance Minister
Ruairi Quinn, the legislation will
be more accessible and user-
friendly and will be available on
CD-Rom as well as in a printed
version.

Year 2000 problem

The Department of Enterprise
and Employment is to run a
Year 2000 information and
awareness campaign in the
coming months to warn compa-
nies about the problem (see
Gazette, Jan/Feb, page 28). The
Department also hopes to
involve representative bodies
such as IBEC and ISME in the
campaign.

Law Reform Commis-
sion appointments

Four new members have been
appointed to the Law Reform
Commission. They are Arthur
Plunkett, Deputy Senior Legal
Assistant, Attorney General's
Office (full-time member), Rt
Hon Turlough O’Donnell QC,
retired Lord Justice of Appeal
(Northern Ireland) (part time),
Patricia Rickard-Clarke, Solicitor,
McCann Fitzgerald (part time),
and Hilary Anna Delany, law lec-
turer, University of Dublin.

CLASP charity walk
CLASP (Concerned Lawyers for
the Alleviation of Social
Problems) has organised a spon-
sored charity walk on Sunday 25
May. Anyone interested in tak-
ing part should contact Josepha
Madigan on 01 668 9143 or
Morrough O’Rourke on 01 872
4403.

Younger members’
Soccer blitz

The annual Soccer Blitz organ-
ised by the Younger Members
Committee will take place at
Blackhall Place in July. The com-
mittee hopes as many teams as
possible will become involved,
particularly non-Dublin-based
members. Entry forms and fur-
ther details will be published in
the next edition of the Gazette.

LAW SOCIETY GAZETTE 9



Taking out a franchise has become an
increasingly attractive way of
getting into business, and many
franchise operations fare better than
their small business counterparts.
But, as Bill Holohan explains, the small
print of franchise agreements can leave
the franchisee with all the risks
but only some of the benefits

etween 1992 and 1995, the number of franchise operations
in this country doubled. There are now 90 franchise systems
operating here, and some of the major new players include
Harry Ramsden'’s (the British traditional fish and chip shop
chain), Nevada Bob's (the US golf store chain) and Pierre
Victoire (the French Bistro-style restaurant chain). Most of the franchise
systems have come to this country from the UK and the United States —
only 16% are primarily Irish systems.

With an estimated turnover of £202 million in 1995, franchising is big
business. The sector currently provides direct employment for nearly
5,000 people, and there are also a significant number of additional jobsin
industries supplying the franchise sector.

So why would someone who is running a successful business want to
grant franchises to other people when they could simply expand the busi-
ness themselves? The answer is that expanding a business requires capi-
tal and resources (including time and energy). From a franchisor’s point
of view, franchising the business provides potential for growth (and
income) without a lot of the attendant risks. It's a cost effective way of
expanding the business because the franchisee's capital considerably
reduces the capital investment required by the franchisor. In return, the
franchisor will have to provide arange of continuing services to the fran-
chisee including field support, training, performance monitoring, and
general business advice.

Before deciding to buy into a franchise, over three quarters of fran-
chisees will have spent up to six months researching the business. The
usual sources would be the Irish Franchise Association or the British
equivalent. Both can offer awealth of information in relation to franchis-
ing in Ireland. Moreover, the Small Firms Association has established a
franchisors' network since October 1995 and is also willing to help.
Information can also be gleaned from franchise publications and adver-
tisements and exhibitions.

The franchise agreement

While surveys show that just over half of franchisees consult an accoun-
tant before proceeding with their plans, very few talk to their solicitor or
their banker before being presented with a franchise contract. As some-
one who has had to deal with franchisees who had entered into arrange-
ments without the benefit of professional advice, | am constantly amazed
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at the number of people who will spend up to £50,000 on a franchise
package (and perhaps risk losing all of that investment because of an
improvident investment) without first talking to a solicitor.

The most important thing to emphasise to clients is that a franchise
agreement is a legally-binding contract. Franchisees, having signed a
contract and committed themselves to its terms, cannot afterwards com-
plain that their understanding of it was different or that they were lead to
believe certain things either by the franchisor or by other people, includ-
ing other franchisees.

Any well-drawn franchise agreement will provide that the contract
itself incorporates all of the terms of the full agreement between the par-
ties and any statements made in negotiations are deemed to be overwrit-
ten by the terms in the contract. Generally speaking, the franchise agree-
ment will cover a number of issues, including the franchise territory or
area, the term or length of the agreement, the franchise fees, the obliga-
tions of the franchisor and franchisee, and conditions for termination of
the agreement.

Some 84% of franchise agreementsin Ireland define an exclusive ter-
ritory for the franchisee which is usually based on a defined geographic
area. Theterm of the agreement is rarely under two years, with five years
the norm. Generally, fees are paid by means of an initial front-end fee to
cover theinitial grant and/or training, together with an on-going payment
amounting to a percentage, ranging between 6% and 12% of turnover, as
an on-going fee for the franchisor.

Franchisee not a free agent

Itisimportant to remember that even though therisk in the business start-
ed by a franchisee lies entirely with them, the franchisee is not a free
agent. Under the terms of a standard franchise contract, he commits him-
self to carry out certain duties and promises to the franchisor. In layman’s
terms, it could be said that the arrangement gives the franchisee al of the
risks and some of the benefits of joining a successful partnership.

A franchise is not, however, a partnership in the legal sense. While the
franchisees will run their own businesses, they will be very much subject
to certain controls and dictates of the franchisor and this must be under-
stood when approaching the contract. Some of these commitments are for
the franchisor’s benefit and for the protection of the franchisor’sintellectu-
a property (copyright and service or trade marks) and business know-how.
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Training. Not only should initial train-
ing be provided by the franchisor for the
franchisee and his staff, but the contract
should provide that the franchisor agreesto
give on-going training, advice and man-
agement assistance. A good franchise does
not involve the payment of a large front-
end fee by the franchisee in return for a
package with nothing more after that. Any
good business system is constantly devel-
oping, and the contract should incorporate
conditions whereby the franchisor agrees
to update the franchisee periodically and
give on-going advice and assistance. Also,
the franchisee must expect to be contractu-
aly bound to notify the franchisor of any
developments which they have made or
improvements which they have thought of.
Ronald McDonald, for example, was
thought of by a McDonald’s franchisee.

Periodic payments. In return for all that
he gets from the franchisor, the franchisee
must make continuing periodical payments to the franchisor. This is usu-
aly — but not exclusively — in the form of a percentage of the gross sales
figure. Sometimes franchisees, after aperiod of time, feel that they are not
getting value for their money and that ‘anyone could run this business'.
That might be true, and before entering the contract franchisees should
carefully evaluate what they are getting for their money. This, again, is
where legal, banking and accounting advice is so important.

Termination and consequences

There can be no guaranteed success in any business and, while hoping
and planning for the best, the franchisee should be conscious of the con-
sequences of failure. They should also be advised about the consequences
of terminating the agreement. Restraint of trade clauses are particularly
important. Basically thisis a contractual promise whereby the franchisee
will agree that in the event of the agreement being terminated before the
normal period has run its course, or because of the franchisee’s breach of
the agreement or for some other specified reason, the franchisee will not
operate asimilar type of business either for a specified period or within a
specified radius. A franchisee might wish to challenge this type of clause
in the courts.

The attitude of the Irish courts as distinct from the English courts is to
hold such clauses as contrary to public palicy, null and void, and therefore
unenforceable. There are exceptions, of course, and if good and valid rea-
sons can be shown then areasonable restraint of trade clause will be upheld.

The court examines each case on its own merits. If the clause can be

Top Ten franchises

There are approximately 90 franchise
systems operating in this country. A
recent survey found that out of the ten
most recognised franchise systems in
Ireland, five were Irish. The top ten in
ranking order were:

1) Bewleys

2) McDonalds

3) Kentucky Fried Chicken

4) The Body Shop

5) Burger King

6) Extra Vision

7) Abrakebabra

8) Golden Disks

9) Eddie Rockets

10) Levi Store

shown to be reasonable and to be for the
protection of the franchisor to stop fran-
chisees from suddenly running away with
al of the franchisor’s business know-how, techniques, technical data,
skills and so on, then the clause could be upheld. An argument could be
put forward that it is reasonable that the franchisor should not be frus-
trated from trying to stop a former franchisee from using the know-how
and business techniques while the franchisee has effectively stolen the
magic business formula and sets off to make money. More and more, the
courts are willing to uphold restraint of trade clauses in franchise agree-
ments and to protect the rights of the franchisor.

The franchisee might find it strange when given a franchise agreement
by the franchisor to find the franchisor insisting on an al-or-nothing
package in relation to the franchise agreement. This in itself is not a bad
thing. The franchisee should remember that if they are in a position to
negotiate special exemptions and deviations from the standard form of
contract which might be prejudicial to other franchisees, then other fran-
chisees in turn might negotiate derogations and exemptions which could
be prejudicial to them!

To a large extent, the role of the solicitor might well be simply to
advise the franchisee comprehensively about the nature of the commit-
ment they are undertaking. It is in the interest of the franchisee that a
franchisor will be able to hold other franchisees to the terms of the con-
tract so that the public reputation and well-being of the franchise network
asawholeis not affected.

Bill Holohan is a partner in the firm of G J Moloney & Company and is
legal advisor to the Irish Franchise Association.

Sources of information

® The Irish Franchise Association, Hambleden House, 19-26 Lower
Pembroke Street, Dublin 2 (tel: 01 678 5199).
® British Franchise Association, Thames View, Newtown Road, Henley-

on-Thames, Oxon RG9 1HG, England.
e Small Firms Association Franchisors’ Group, Confederation House,
84-86 Lr Baggot Street, Dublin 2 (tel: 01 660 1011)

Sources of finance

The initial leader in the area was Ulster Bank (relying on the experience
of its UK parent, NatWest). Its franchise operation is headed in Ireland by
Michael Bradley, Ulster Bank, 33 College Green, Dublin 2 (tel: 6777623).
Ulster Bank was the first lending bank in Ireland to have an understand-
ing of the franchise business and was therefore more amenable to grant-
ing loan facilities to potential franchisees than other banks. The wisdom
of this policy is borne out by the fact that some 90% of franchise busi-
nesses are still in operation after three years, whereas the majority of

12 LAW SOCIETY GAZETTE

non-franchise businesses will fail during that initial three-year period.

Hot on the heels of Ulster Bank came Bank of Ireland, whose
Franchise Unit at its head office in Baggot Street, Dublin (tel: 01
6615484) is headed by Conor Patten, Manager, Business Banking. Taking
up the lead shown by Ulster Bank, Bank of Ireland has produced spe-
cialised documentation for the benefit of potential franchise customers
including the book How to evaluate a franchise, prepared by Martin
Mendelson, one of the UK's leading franchise lawyers.
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Some solicitors are
making the most of the
technology available
to them, but many have
so far been either
unwilling or financially
unable to make the
commitment to a
computerised office.
Yet sooner or later every
firm is going to have
to embrace the
information revolution
if it wants to compete.
In the first of a series
of articles on IT,
Grainne Rothery looks
at the basic hardware
you will need

14 LAW SOCIETY GAZETTE

Ithough most Irish solicitors have at
Aleast one computer in their offices,

many of these seem to be used solely
by the secretary and only as a glorified type-
writer. In sharp contrast, US lawyers have been
quick to integrate technology with their every-
day work. For example, arecent survey carried
out by Microsoft and the American publication
The Internet lawyer found that 71% of US
lawyers were using computers to access the
Internet for communications, marketing and
research purposes.

But according to John Shaw, chairman of
the Law Society’s Technology Sub-committee,
the Irish profession’s attitude to technology is
about to change. He believes that the Internet,
and e-mail in particular, are set to take off asa
result of the general business benefits they
bring — and because clients are encouraging
more firms to use them.

‘Many commercial clients are using e-mail
as their primary form of communication’, he
says. ‘We see e-mail becoming unavoidable
over the next 18 to 24 months and thus mirror-

MAY 1997



ing the pattern of the fax machine ten years
ago’. Many observers believe that growth in
the use of the Internet will be the driving force
in encouraging solicitors' firms to either
implement an I T strategy or at least to upgrade
their existing systems.

Secure e-mail services

Because of the confidential nature of docu-
ments passed between solicitors and barristers,
security has been a critical factor in limiting
the take-up of electronic communications. But

MAY 1997

over the past few years the Law Society’s
Technology Sub-committee has been working
with the firm LawLink to develop an informa-
tion and communications service for the legal
profession. This has resulted in the establish-
ment of SecureMail, a secure e-mail service
which cannot be accessed externally and so
allows the profession to send and receive con-
fidentia files. The main benefit of communi-
cating by e-mail is speed, although the ability
to review and modify files without having to
retype them is an added advantage.

TECHNOLOGY

The basic hardware

Standard computer  specifications

change on an on-going basis so state-of-
the-art equipment very quickly becomes
yesterday’s model. Most PCs, however,
should be upgradeable. At the moment,

In addition to its e-mail facilities, LawLink
provides direct access to the Companies
Office, Company Formations International, the
Land Registry, the Legal Diary and the Irish
Trade Protection Association. By carrying out
an electronic name or folio number search, for
instance, a solicitor can search the Land
Registry files and download relevant informa-
tion to his or her own compuiter.

As well as specialised pay-as-you-use ser-
viceslike LawLink, the Internet contains many
databases, including legislation, which would
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TECHNOLOGY

Printers

The printer market has changed dramat-
ically over the past few years with the
result that a basic laser printer can now
be purchased for less than £500. A laser
printer for use in a busy office will more
typically cost around £1,000. While lasers
are still regarded as the best option for
high quality, high volume and high speed
work, low-end inkjets have the advan-
tage of being able to print in colour.
Most inkjets cost less than £500.

It is important to take account of both
the purchase and the on-going price of
consumables, such as toner and ink car-
tridges. Lasers generally cost more to buy
but have cheaper running costs.

Connecting to the
Internet

While many of the new multimedia PCs
are sold with internal or external
modems as part of the package, existing
PC users will need to buy a modem sepa-
rately if they want to connect to the
Internet. Modem speeds have a bearing
on the time it takes to transmit data or
to download information from the
Internet. Anyone using the Internet on a
regular basis will find a slower modem
em transfers
ts a second,
send and
it up to 28.8
ps). The lat-
of modem
rate of 33.6
dems gener-
st between
0 and £200.

Networking the office

Voice recognition software

Voice recognition or dictation systems aimed specifically at the legal profession have been avail-

able for a number of years and are gradually improving in quality. In addition to voice recog-

nition software, systems normally include a microphone which is connected to the computer

and acts as the input device. The user speaks into the microphone and the words are transcribed

as they would be if the text was typed. A voice recognition package for lawyers will normally

consist of up to 120,000 words including specialised legal vocabulary. The user can also add in

frequently-used words or macros not already contained in the vocabulary.

be particularly relevant to the legal profession.
It can also be used as a marketing tool, with
service providers giving Internet subscribers
space on the service to create their own web
pages. While only a handful of Irish law firms
are currently availing of this facility, the cre-
ation of such pages is common practice in the
United States. Web sites typically contain mar-
keting information but can aso include other
less commercially-oriented data to attract peo-
ple to the site.

Programs for the profession

Apart from everything the Internet provides,
there are numerous other personal computer
(PC) applications — many of them developed
specifically for the legal profession — which
can help to improve levels of efficiency within
a practice. Word-processing, of course, contin-
ues to be the fundamental PC application, and
most new |IBM-compatible PCs are shipped
with Microsoft's latest operating system,
Windows 95. John Shaw says that while
WordPerfect hastraditionally been favoured by
solicitors, many are now also using Microsoft
Word. Both WordPerfect and Word are avail-
able on the Windows 95 platform.

Accounting software is another widely-used
application, and some packages have been cus-
tomised for use by solicitors, while case man-
agement software has been developed to help
solicitors automate common logistical proce-
dures. One area of case support which has been
automated for a long time is debt collection
where, despite all the different procedures, a
certain number of criteria tend to repeat them-

In larger offices, there may be advantages to connecting computers together to allow two or
more users to share information. As well as enabling a number of PC users to share docu-
ments, a network will also allow them to share equipment, such as the printer. The two basic
categories of networking are peer-to-peer and client/server. Peer-to-peer networking is prob-
ably the most suitable option for smaller practices as it simply involves installing a network
card on each PC and linking the machines together by cable. The networked PCs will also
need to run on an operating system such as Windows for WorkGroups.

A client/server system is generally recommended for networks consisting of ten or more
PCs. Such a system basically consists of a powerful central file-server PC surrounded by a num-
ber of desktop PCs. All of the main information for the network is held by the server which
can be accessed by any of the PCs. The individual PCs are also able to store their own infor-

mation independently of the network.
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selves. Conveyancing also typically involves a
high repetition of sequentia procedures and is
another discipline where case support software
has become popular.

There are also various case management
packages for wills, trust and probate functions
which can either be packaged together or
bought as separate systems. In addition to these
dedicated systems, there are a number of other
general software packages designed to make
the practice’s support work alittle easier.

As with other businesses, marketing and
mail-shot packages have become popular
among practices trying to consolidate and
expand their client-bases. These packages can
be used for basic mail-shotting jobs, such as
sending out Christmas cards or newsletters. If
the software is integrated with other IT appli-
cations within the company, it is possible to
build up a history of each client and to mail-
shot them with information or invite them to
functions that are relevant to their particular
requirements or interests.

Given the huge differencesin work, practice
size and systems currently in place, I T require-
ments for solicitors' firms vary considerably.
Firms considering investing in or upgrading
computer systems should also consider exist-
ing levels of computer literacy, the numbers of
people who need to access information and the
kind of data that needs to be computerised.
Before deciding on the kind of system to put in
place, it is always a good idea to examine cur-
rent procedures and to analyse how they could
be improved, if at al, by being computerised.
This kind of exercise will help to determine
who actually needs to have a computer and the
kind of applications which will help make the
firm more efficient.

The amount of money that the firm is pre-
pared to spend on IT will play a part in the
extent to which any new system meets the
requirements of the users. When budgeting for
the system, it isimportant to consider anumber
of important extras such as training, support
and maintenance. Although computerising can
involve high expenditure, the benefits of
increased productivity and efficiency should
not be underestimated.

Grainne Rothery is a freelance journalist
specialising in technology issues.
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LawLink was established by the Technology Committee of the Law Society. In 1994 the IFG Group Plc acquired a majority shareholding
in LawLink. LawLink and SecureMail operate from your PC, putting you on-line and in touch with the rest of the legal profession. Predicted
as the industry standard, LawLink and SecureMail offer a service that is relevant and designed by and for the legal profession.

Are you at your

optimum location?

Is the Land Registry just next door?
LawLink can make it happen

Is the Companies Office in your office?
LawLink can make it happen

Is the leqal diary and judgement service on your own PC?
LawLink can make it happen

Are you part of the confidential SecureMail legal network?
SecureMail can make it happen

LawLink

can make it happen

To give your firm a fighting chance, LawLink is offering FREE SECUREMAIL TRANSACTIONS
for three months to firms registering with LawLink Ltd before May 16th, 1997.
E-mail your interest to: Sales@ifg.ie

SECUREMAIL OFFERS THE CONVENIENCE, EFFICIENCY AND COST REDUCTION POTENTIAL OF E-MAIL BUT WITH ONE IMPORTANT ADDITION — IT IS COMPLETELY
CONFIDENTIAL. BECOMING A MEMBER OF THE SECUREMAIL NETWORK WILL CONSIDERABLY REDUCE COSTS AND TIME WASTED THROUGH DOCUMENT TRANSFER.

If you are still posting or faxing please fill in this form and direct to Rachel at LawLink Ltd, 19 Fitzwilliam Square, Dublin 2, fax: 676 2616

Name

Address

Phone Fax

LOCATION IS EVERYTHING

LawLink offers virtual location at a price considerably less than
a move, a lease or even a business lunch.




London

If money makes the world go round, then the world of the London lawyer is spinning

rapidly these days. There is a shortage of solicitors in a number of disciplines, and
some newly-qualifieds can attract up to £45,000. So can Irish solicitors break into this
lucrative market and what skills are in demand? Kyran FitzGerald reports

from the jitters, but London’s financial ser-

vices sector is enjoying renewed growth.
City law firms are benefiting from the trend
and have never been busier. Last year, for
example, English law firms earned ‘a record
£300 million from mergers and acquisitions
activity, a rise of around 50% on the previous
year.

The spin-off effect is reflected in the jobs
market, with a surge in demand for lawyers
with skills in the commercial and banking
fields. Increasingly, such lawyers are being
sought not merely by law firms with strong
commercial practices, but also by a growing
number of companies with their own in-house
practices.

I nternational stock markets may be suffering

Paying over the odds

A further impetus has been provided by the
arrival in London of a number of US-based
firms which have decided to open up branches
in the City. Typically, they have shown scant
respect for the traditional remuneration struc-
tures and have been prepared to pay way over
the odds for people with the ‘right stuff’. An
added twist to the tale stems from the decision
by a number of the Big Six accountancv firms
to set up their own legal
tices.

But perhaps the most
meatic development has b
the decision by the top |
firm, White & Case,
offer up to £45,000 to
select group of = newly
qualified lawyers. While
there is no_suggestion
that. London. City law
firms will “attempt to .
match this type of offer, i
isclear that all the leading
English firms are going tc
have to raise the amounts
they offer to candidates.
And some recruitment
specialists believe that,
over the longer term, a
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more fundamental review of saary packages
may be required.

So to what extent, if at all, isthis burgeoning
demand for legal skills spilling over into this
country?

Recruitment specialists al agree that the
large London law firms are now having to
spread their nets overseas across a variety of
common law jurisdictions from Australia to
Ireland, but demand for non-British talent is
largely confined to the commercial area
(though there is some interest in people with
saleable skills in the commercial property area,
in particular). The focusis on younger lawyers
with up to five years' experience, and most
London firms appear to have a preference for
lawyers drawn from the top five or six Dublin
firms.

While real shortages exist within the City
law firms, there are vacancies for overseas
lawyers interested in working, at least initially,
as in-house lawyers. According to Andrew
Golding, legal recruitment executive with
ZMB (Zarak MacRae Brenner), ‘the London
legal market isnow probably the biggest in the
world; having overtaken New York, its only
other real rival’.

The arrival of the American firms has
ven the market a major
ioost. Many of these firms
1ave decided to use London
as a base for their growing
activities in  Eastern
Europe and Central Asia
In thelatter region, oil and
gas exploration activity is
growing, so lawyers with
deal-making skills in the
energy field are now
much sought-after.

Other growth areas are
telecommunications and
software. A huge number
of companies are setting
up in England’s version of
Silicon Valley around
Reading. This has led to
an increased workload for

solicitors experienced in preparing software
agreements. Ireland’s booming software indus-
try has increased the exposure of Irish lawyers
to this field of activity. Intellectual property
law is another area of increased activity.

Golding believes that Irish candidates tend
to fare well at job interviews because, it seems,
we do have the gift of the gab after al. ‘The
Irish lawyers | have dealt with have all* been
confident speakers', he says. ‘They can sell
themselves'.

‘As the recruitment market here in the UK
becomes increasingly bueyant, the opportuni-
tiesfor Irish lawyers with corporate experience
have never been better’,-says Mark Fussell of
Daniels  Bates' Legal in Birmingham.
‘Commercial - firms throughout England and
Wales are eager to recruit candidates with' a
strong academic background and quality com-
mercial experience, and are particularly keen
on lawyers from the Republic’.

Anil Shah of Daniels Bates in London
agrees. ‘ The London market in particular offers
outstanding opportunities for candidates with
banking and corporate experience who wish to
work in practice or in industry, while salaries
are also at an all-time high’.

According to Penny Stephenson, a consul-
tant with legal recruitment specialists Michael
Page Legal, the market isat its busiest since the
late 1980s. Firms are particularly keen on peo-
ple with skills in the corporate, banking, pen-
sions and information technology areas.

Desperate for new talent
And demand is not confined to the leading City
law firms. The medium-sized firms with large
corporate practices are also desperate for new
talent. Around 40 London firms would fall into
this category. (A medium-sized firm in London
termsis one with anywhere from 20 to 80 part-
ners.) The top London City firms are by any
standards enormous. The biggest is Clifford
Chance with around 2,000 staff on its books,
including over 200 partners and some 600
lawyers.

ZMB’s Andrew Caulfield, however, sounds
a note of caution. ‘The prospects for lawyer
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general practitioners are not that great’, he
warns. While areas such as litigation are also
experiencing growth, the demand for personnel
is being satisfied from within the British mar-
ket. Thereis, however, demand for commercial
property expertise.

‘The firms are looking for people who have
acted in large merger and acquisition deals, or
in fund-raising transactions’, Caulfield says.
‘In the banking area, thereis an interest in peo-
ple with experience of secured lending, syndi-
cated loans or asset financing, for example,
dealing with ships or power stations'.

He also points out that the London market is
subject to ever-changing cycles, or swings in
demand. ‘Some time ago, there was a move
away from people with broad corporate experi-
ence towards those with specialist experience.
Then, two or three years ago, there was a swing
back towards commercial legal generalists.
Now, thereis a bit of a move back towards the
specialists'.

In Caulfield's view, people should not be
scared away from the big City firms because of
their sheer size: “ You will be working in avery
small practice areain the firm and you will be
expected to work for two or three partners'.

One drawback, though, is that you are like-
ly to end up in a highly specialised and narrow
field. Indeed, this is one reason why many
lawyers have been quitting the top firms to
move to outside corporations as in-house
lawyers. In such a position, they aso tend to
have greater control over the hours of work and
over the work itself.

Opportunities in-house
According to Jane Foster of re
agency Lawrence Simons, people in
work much longer hours than they
they went to work for a private cc
Opportunities for Irish people do €
the in-house sector, but the real gaps
the large legal firms themselves,
adds. Irish candidates seeking ir
house positions are best advised tc
gain experience in a City law firm
first. |
According to Andrew Caulfield, a |
solicitor with two years' experience &
of commercial practice can expect to )
earn ‘in the low to mid £30,000
range’. Someone at senior assistant
level canlook for anywhere between
£60,000 and £80,000, while a |
lawyer clambering onto the partner- |
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calling

ship ladder can expect to make over £100,000
in one of the leading firms.

For her part, Jane Foster estimates that a
person with one year’s experience and upward
could expect to make in the low £30,000 range
while someone with five years' experience of
commercial practice can expect £50,000 to
£60,000.

American presence

Currently, the top ten English law firms are
offering £28,000 to £29,000 to newly-qualified
lawyers in the top academic bracket, while
medium-sized firms are offering £26,000 to
£28,500. The Americans, however, have torn
up the salary rule book, and their presence in
the market is increasingly significant. There
are now around 30 branch offices of US law
firms in London, around 15 of which are
actively looking for new recruits, according to
Peter Thompson of Michael Page Legal.

‘The big non-law firms pay a salary that is
roughly the same as that on offer from the big
City law firms', he says, ‘but they aso offer
pensions, bonuses and cars. Thelaw firms have
been much less imaginative in their approach
to remuneration though this is beginning to
change. Some big City firms now offer pension
deals and are talking about offering bonuses.
But no City firm offers a car because thisis not
seen as tax efficient’.

A recent salary survey of banking lawyers
in the UK Law Society’s Gazette revealed that
there is now such a shortage of lawyers spe-
cialising in derivatives and capital markets
work that the banks are offering bonuses of up
to 100%. Heads of legal departments within
yrganisations are now earning an average
3,000, together with a bonus of 60% on

the banking in-house lawyers enjoyed
benefit of a pension plan and health
urance, the survey found. Most al'so ben-
‘ited from mortgage subsidies and life
nsurance. Four out of five heads of
department were given a car or car
alowance, while 13% of in-house
lawyers also received stock options.
Nice work if you can get it.
So what sort of lawyer can expect to
get his hands on al this gravy? For a
start, it helps to be young. ‘There is a
shortage of lawyers at the two to four
year experience level’, says Penny
Stephenson of Michael Page Legal.
‘Thisis due to the fact that many young

CAREERS

people were laid off during the last recession
and few were taken on’.

The shortages, it seems, are particularly evi-
dent in niche areas such as pensions — not a
glamorous field, but one where activity is par-
ticularly high now that anew UK Pensions Act
is about to come into force.

ZMB’s Andrew Caulfield believes that
firms are ‘looking for people who are experi-
enced, but not too experienced; peoplein prac-
tice for three to six y==~" "~~~
more experienced ti
seen as too expensivi

In his opinion, tt
fact that a candidate
is Irish is no handi-
cap these days. ‘We
have placed every
candidate coming to
us from one of the
top Dublin  firm:
Ireland is regarded as a
good training ground’. But, he adds, a move
across the water to a partnership would only be
possible for the tiny minority who arein aposi-
tion to bring their client-base with them.

ZMB believes there is a definite preference
for people from the top five Dublin firms, but
Penny Stephenson of Michael Page lega dis-
agrees: ‘It is pretty irrelevant where you come
from as long as you have relevant corporate
experience. However, if you have only dealt
with domestic Irish issues, such skills will not
be that transferable’.

Aswith any other highly paid position these
days, it is important to know how to sell your-
self, not least because selling skills are impor-
tant tools of the trade in the increasingly cut-
throat legal market.

‘Marketing skills are seen as critical now’,
says Stephenson. ‘ People need to demonstrate
that they have presented seminars, written
newsl etters, written in law bulletins, and wined
and dined clients’. But track record remains at
the core of the selection decision. The hiring
firm will be looking for recognisable client
names and evidence of good drafting skills.

So how long can the current buoyant market
last? The genera view is that it is set fair for
the foreseeable future. * God knows how long it
will last’, Penny Stephenson says. ‘ Some say
three years. My gut feeling is that it is looking
pretty good and we would expect it to continue
for at least another year to 18 months'.

Kyran FitzGerald is a freelance journalist.
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CONFERENCE

Marketing in the new millennium

Marketing guru Matthew Moore was the main speaker at the Law Society’s annual
conference in Barcelona last month, where delegates heard that they would have
to change to survive in a new competitive age. Conal O’'Boyle reports

’ M arketing is the hard business
answer to hard business prob-
lems’, according to solicitor

Matthew Moore, Head of Management Training
at UK consultants Central Law Training.
Spesking on Marketing for lawyers in the new
millennium, Moore warned delegates that
although lawyers were uncomfortable with the
notion of marketing, they would have to adapt
their traditional methods of thinking and work-
ing if they were to survive in the new competi-
tive environment. He then went on to identify
four principles that would help firms survive:

» Expertiseisnot enough. Clientsareincreas-
ingly demanding more for their money and
want added value from the services they are
paying for

« The personality of the firm is crucial.

Established contacts have always been a

prime source of work. Now, where the main
distinctions between firms are price and per-
sonality, firms should try to compete on per-
sonality

« Firms must recognise the threat
of subgtitutes. ‘We are increasing-
ly having to see ourselves as part
of the professional services sec-
tor’, he said. ‘We have to recog-
nise that there are threats from out-
side that we have to take serious-
ly’. These include the banks,
accountants and others in the
financial services area

» Firms must recognise the risks
of price competition. Firms must
take active steps to counteract the
risks of falling profits as a result
increasing price competition. In
the longer term, changed prac-
tices such as the use of technolo-
gy will become essential.
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The corollary of al this, he added, was that
law firms would now have to be managed as
businesses. This would mean business plans
and marketing strategies. ‘Marketing’, said
Moore, ‘is the response to the changes in
Society that we are al part of. We need to
promote ourselves individualy and as a pro-
fession’.

To the four common elements of the ‘mar-
keting mix’ — product, place, price, and pro-
motion — Moore suggested adding another
four ‘p's: personality, presentation, profes-
sionalism and process. Personality was sin-
gled out as the most important of the latter
elements. Given that the legal ‘product’ is
hard to assess, the choice of legal adviser
often comes down to personality. Moore rec-
ommended that partners and staff should be
obliged to involve themselves in some form
of community activity — for example, by
joining a political party, a local golf club or
engaging in charity work — in order to raise

All the presidents’ men: Frank Daly with his predecessors as Law Society
President, and (above) the villa at Torre dels Lleons where the formal
reception and dinner were held

the firm’s profile.

Presentation applied as much to the state
of afirm’s premises or the quality of its cor-
respondence as to any promotional literature
it might prepare. While professionalism is
already recognised by most solicitors as a
crucial concept, processis harder to pinpoint.
Moore likened it to going into a firm and
feeling that it was functioning well.
‘Process’, he said, ‘simply consists of ensur-
ing that the participators do and achieve what
they set out to do’.

Successful firms were those that got the
balance right between the eight elements of
the marketing mix.

Moving on to planning, Moore recom-
mended that firms should draw up a strategic
plan but ‘should not go over thetop’. A three
to five year plan should be sufficient. Market
research — much of which firms could do
themselves, simply by talking to clients —
would establish what improvements needed to
be made, while the marketing plan
would set out an action plan for the
year.

When drawing up a marketing
plan, advised Moore, firms should
adopt the same disciplines they use
for their financial budgets. In fact,
he added, the two should be consid-
ered together: ‘If we want to
achieve a 5-10% increase in billing
income, what marketing objectives
do we need to achieve?

‘We are entering a phase of win-
nersand losers', he concluded. ‘ The
better organised firms and those
that take meeting client demands
seriously are those that will finish
this millennium on a more confi-
dent basis .
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Family Law (Divorce) Act, 1996

In the last of our series of articles on the
Family Law (Divorce) Act, 1996, Rosemary
Horgan looks at the question of maintenance,
lump sum orders, financial compensation
orders and succession rights

art Il of the Family Law (Divorce) Act,
P 1996 deals with preliminary and ancil-

lary orders which may be made in or
after proceedings for divorce. Maintenance
provision on divorce, as on judicial separation,
may be looked at in two stages: maintenance
pending suits and post-divorce periodical pay-
ments and lump sum orders.
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Maintenance pending suits. The court can
make an order requiring either of the spousesto
make either periodical payments or lump sum
payments to the other spouse for his or her sup-
port and for the benefit of a dependent member
of the family. Payments on behalf of the depen-
dent member of the family can be made to any
person specified in the order. Periodical pay-
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ments relate to the period from the date of the
divorce application until the date of the divorce
decree. Periodical or lump sum payments in the
pending suit category are for the ‘support’ of the
spouses and for the ‘benefit’ of a dependent fam-
ily member.

‘ Dependent member of afamily’ meansachild
of either or both spouses, or in relation to whom
either or both spousesisin loco parentis. The age
limit is under 18, or under 23 if in full-time edu-
cation, and there is no age limit if the dependent
person is suffering from a serious mental or phys-
icd disability that makes the child's financia
independence virtually impossible.

It is worth mentioning that Article 41.3.2 of
the Constitution refers to ‘any children of either
or both of [the spouses]’. It does not limit the
consideration of children to ‘dependent’ children
and the definition of dependent member of the
family under the 1996 Act would not seem to
embrace the children of either spouse where the
other is neither in loco parentis nor treated that
child as a member of the family.

Post-divorce periodical paymentsand lump
sum orders. These orders can be made on the
granting of the decree of divorce or at any time
thereafter on application by either of the spouses
or by a person on behalf of a dependent family
member. This may seem odd in that divorce ter-
minates the legal relationship between the spous-
es, and in most other jurisdictions thisfact would
fundamentally ater the nature of the financial
relief available after divorce.

Section 10 of the 1996 Act clearly states that
the grant of the divorce decree dissolves the mar-
riage and that the parties are free to marry again.
The grant of the decree does not alter the parental
joint guardianship rights of the parents, nor does
it alter the financial obligations of the spouses
merely because they are no longer spouses.
Indeed, as has been stressed in earlier articles,

:;E
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the court has an ‘enabling’ rather than a
‘mandatory’ jurisdiction in relation to divorce.

Periodical payments. Periodical payments
may be defined in terms of the amount, period
and times of payment. They may also be
secured. As they can be ordered either on the
granting of the decree or at any time thereafter,
the period of ‘exposure’ is significant. Divorce
in Ireland will not determine with any degree of
certainty or permanence the financial responsi-
bility of the spouses vis-a-vis eachother or a
dependent member of their family.

Section 13(4) provides that the payments
shall begin not earlier than the date of the
application and end on the death of the person
in whose favour they are made. They aso
cease on the remarriage of the recipient spouse
in so far asthey relate to that person. A person
who has remarried may not apply for personal
relief, but co-habitation would appear to have
no effect on eligibility to apply.

The court can make an attachment of earn-
ings order at the same time as making the peri-
odical payments order if it is satisfied that the
paying spouse is someone to whom ‘earnings’
fall to be paid. It shall give the paying spouse
the opportunity to make representations either
in relation to the fact that they are in receipt of
‘earnings or in relation to the fact that they
would indeed honour the terms of the order
without the necessity of making an attachment
of earnings order.

Lump sum orders. The court can order a
spouse to pay alump sum to cover any liabili-
ties or expenses reasonably incurred by the
other in maintaining themselves or dependants
before making application for aperiodical pay-
ments order. Such an order can also be granted
to a person who makes an application for the
benefit of a dependent member of the family.

A lump sum order may be payable in one or

DIVORCE

more instalments and may also be ‘secured’ to
the satisfaction of the court.

Section 26 of the 1996 Act allows the court
to discharge existing maintenance orders made
prior to the application for divorce or alterna-
tively deem them to be the same as orders
made under corresponding provisions of the
Divorce Act and thus liable to variation. Under
section 22, the court can vary a maintenance
pending suit order, a periodical payments
order, a secured periodical payments order or a
lump sum order in so far as it relates to out-
standing instalments or requires the instal ment
to be secured. It can be seen, then, that the
court has extensive residual powers in relation
to preliminary and ancillary orders after the
granting of the decree of divorce. The book is
never — or hardly ever — closed.

In deciding whether to exercise its powers
under the above sections, the court has a duty
under section 20 to ensure that such provision as
is proper having regard to the circumstances
exists or will be made for the spouses and any
dependent member of the family. Without limit-
ing this genera duty, the court must take into
account the list of factors set out in section
20(2)(a) to (I) for spouses and section 20(4)(a)
to (g) for a dependent member of the family.
Practitioners will have become very familiar
with these factors since 1989 and there are afew
additions — the value of a benefit (for example,
benefit under a pension scheme) which would
be lost by virtue of the decree of divorce, the
rights of any person other than the spouses but
including a person to whom either spouse is
remarried, the terms of a separation agreement
still in force and entered into by the spouses.

The family law civil bill, affidavit of means
and affidavit of welfare prescribed by the Rules
(Sl no 84 of 1997) give practitioners ample
opportunity for highlighting the various factors
relevant in each case.

Practitioners will be aware that in many
cases the ‘relief’ practically available isinade-
quate or non-existent. The new one parent fam-
ily payment replaces the current lone parent’s
adlowance, deserted wife's benefit, deserted
wife's assistance and prisoner’s wife's benefit.
This payment is means tested (earnings less
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than £12,000) and continues notwithstanding

the divorce decree.

There is an onus on a spouse to make, and
continue to make, appropriate efforts to ensure
support by the other spouse. In this regard, prac-
titioners should be aware of the fact that the
Social Welfare Code obliges spouses and parents
to maintain the dependent spouse and children.

There is aso an obligation on the recipient
spouse to contribute to the Department of Social
Welfare maintenance so received to offset in
whole or in part the alowance paid to them by
the Department. The Maintenance Recovery
Section of the Department can pursue a ‘liable
relative’ independently and serve a ‘determina-
tion order’ on them, seeking a specific contribu-
tion towards the cost of providing their spouse
or former spouse with an allowance. The
Department can apply to court for an order of
court directing payment by them towards the
cost of paying the allowance to their spouse. It
istherefore not possible to settle or compromise
proceedings by way of a settlement which pro-
vides a lump sum or property adjustment order
in lieu of continuing maintenance.

Neither the Divorce Act nor the Social
Welfare Code allow aclean break on the issue of
continuing support. Practitioners would be well
advised to obtain from the Department of Social
Welfare explanatory leaflets LR 15 and LR 7
which are available free of charge and set out
the position clearly and concisely.

Financial compensation orders. This is
similar to section 11 of the 1995 Act and allows
the court to provide an insurance-based solution
to the problem of loss of financial security
through separation or divorce. The order may be
made on the granting of the decree or at any
time afterwards, and it endures until the death or
remarriage of the person in whose favour it is
made. It may not be made in favour of someone
who has remarried. These orders are subject to
variation under section 22. The grounds for
making the order are that:

« Thefinancia security of the applicant spouse
or the dependent member of the family can be
provided for either wholly or partialy by
doing so, or

« The applicant spouse or dependent member
of the family would forfeit the opportunity or
possibility of acquiring a benefit and thisloss
can be compensated for wholly or partialy
by doing so.

If it is possible to establish these grounds, then

the court can order the other spouse to do one or

more of the following things:

1) To effect alife insurance policy for the benefit
of the other spouse or a dependent member

2) To assign either the whole or a specified part
of an existing policy to the other spouse or a
person on behalf of a dependent member

3) To continue to pay the premiums on the palicy.
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The court can make a financial compensation
order in addition to, or in substitution for,
orders for periodical payments and lump sum
orders, property adjustment orders, miscella
neous ancillary orders and pension adjustment
orders. This could be a very useful section to
offer by way of substitution and to encourage
the court to make an order under section
18(10).

Providing for one spouse out of the estate
of the other. It was common practice for set-
tlements under the Judicial Separation and
Family Law Reform Act, 1989 and separation
agreements to contain extinguishment or mutu-
al renunciation of rights under the Succession
Act, 1965. Practitioners sought to achieve as
clean a break as possible for their clients. The
philosophy of the Family Law Act, 1995 saw a
shift in policy on the issue of extinguishment
of succession rights on judicial separation. The
old mandatory section 17 was replaced by a
promissory section 14 of the 1995 Act. When
the divorce is granted, there is no need for an
order in respect of Succession Act rights as the
parties are no longer ‘ spouses’.

Section 18 of the 1996 Act empowers the
court to consider whether it should make an
order for provision out of the estate of the
deceased spouse, having regard to the rights of
any other person with an interest in the matter,
if it is satisfied that proper provision was not
made for the applicant during the lifetime of
the deceased spouse for any reason other than
the conduct of the applicant spouse.

Such an application must be made within six

months after representation is first granted.

There is a statutory onus on the personal rep-

resentatives of the deceased to make a reason-

able attempt to bring notice of the death to the
attention of the other spouse concerned.

Where the surviving ex-spouse makes an

application for relief under the section, the

personal representatives may not distribute the
estate without the leave of the court until it has
decided whether to make or refuse an order.

The ex-spouse must notify the personal repre-

sentatives of his or her intention to claim

under the section within one month of serving
the notice on them.

If, after due natification, no application is
made within one month of the notice being
served on the ex-spouse, then the personal rep-
resentatives may distribute the estate. The per-
sonal representatives will escape personal lia-
bility by adherence to the rules; however, the
ex-spouse may follow the assets into the hands
of the person receiving them. It is likely that
the time limits would be construed strictly
against the ex-spouse and so the latter right to
trace would only arise in exceptional circum-
stances.

In deciding whether to make an order under
this section, the court must consider al the cir-
cumstances of the case, including:

a) Any order, periodical payments order,
secured periodical payments order or lump
sum order or a property adjustment order
made, and

b) Any devise or bequest made by the deceased
spouse to the applicant.

Furthermore, the provision made by the court
on an application under this section, together
with the value of an order set out at (a), shall
not exceed in total the legal right share which
the ex-spouse would have received had the
marriage not been dissolved. Relief under this
section is not available in favour of an appli-
cant ex-spouse who has remarried. The section
provides no relief for a dependent member of a
family as they would retain their rights under
section 117 of the Succession Act, 1965.

On granting a divorce or at any time there-
after, the court on the application of either
spouse may make an order that either or both
spouses shall not be entitled to apply for relief
under this section, if it considers it just to do
so. As suggested earlier, practitioners could try
to persuade the court to make an order under
section 18(10) that either or neither spouse be
entitled to apply for relief under this section, on
the basis that afinancial compensation order is
in place.

Rosemary Horgan is solicitor-in-charge at the
Legal Aid Board and a member of the Law
Society's Family Law and Civil Legal Aid
Committee.
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BRIEFING

Commif

PROFESSIONAL
GUIDANCE

Solicitors empowered to
administer oaths
As solicitors will be aware, every
practising solicitor was conferred
with the powers of a commission-
er for oaths pursuant to section 72
of the Solicitors (Amendment)
Act, 1994 with effect from 4
November 1994. It has been sug-
gested that the attention of mem-
bers should be drawn again to the
duties of solicitors administering
oaths.

The Chief Justice regulates the
administration of oaths. Mr Justice
Liam Hamilton issued the follow-
ing memorandum on 22 December
1994. It is reprinted here to high-
light again several important
aspects of the matter. This memo-
randum is also printed at page 578
of the Law Directory 1997.

Urgent and important memor an-
dum to all practising solicitors
Re: Section 72 of Solicitors
(Amendment) Act, 1994 (Exercise
of the powers of a commissioner
for oaths by practising solicitors)

On the enactment of the Solicitors
(Amendment) Act, 1994 on 4
November 1994, the provisions of
section 72 thereof came into
effect. Section 72 gives to ‘every
solicitor who holds a practising
certificate which is in force ... all
the powers conferred by any enact-
ment or statutory instrument ... on
acommissioner for oaths'.

A solicitor who holds a practis-
ing certificate that is in force
(hereinafter referred to as ‘a prac-
tising solicitor’) who is aso a
commissioner for oaths may con-
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tinue to refer to himself/herself in
the jurat as a ‘commissioner for
oaths'.

A practising solicitor who is
not also a commissioner for oaths
shall refer to himself/herself in
the jurat as a ‘practising solici-
tor’.

Therefore, the following would
be the revised adaptable standard
form of jurat:

Sworn/Declared by [name of

deponent] this ............. day of
................................ 19....... at
..................... in the City/County
(o] [ before me a

commissioner for oaths/practis-
ing solicitor, and | know the depo-
nent/declarant.

Commissioner for
Oaths/Practising Solicitor

Please note the following:

1) A practising solicitor who is
not also a commissioner for
oaths, in exercising his/her
powers pursuant to section 72,
is subject to all the Acts, regu-
lations and rules of practice to
which a commissioner for
oaths is subject.

2) Section 72(2) requires that a
practising solicitor ‘shall not
exercise the powers conferred
by this section in any proceed-
ings in which he is solicitor to
any of the parties or in which
he has an interest, or in contra-
vention of any relevant condi-
tion' (that is, in contravention
of any condition to which
his/her practising certificate
may be subject).

3) Apart from the express statuto-
ry prohibition in section 72(2)
in relation to exercising the
powers of a commissioner for
oaths in proceedings, a practis-

ing solicitor (whether or not
also a commissioner for oaths)
cannot exercise such powers
in any conveyancing, probate,
commercial or other matter in
which hefshe is a solicitor to
any of the parties thereto or in
which he/she has an interest.

4) The definition of ‘solicitor’ in
section 3 of the Solicitors
(Amendment)  Act, 1994
includes ‘a firm of solicitors'.
Therefore, in exercising his/her
powers pursuant to section 72,
a practising solicitor (whether
or not also a commissioner for
oaths) must regard himself/
herself as having an interest in
any proceedings or in any con-
veyancing, probate, commer-
cia or other matter in which
his/her principal, partner, asso-
ciate, consultant or assistant is
engaged as a solicitor or hasan
interest.

5) Fees. A practising solicitor
who is not a commissioner for
oaths, in exercising his/her
powers pursuant to section 72,
is subject to the same regula-
tions as to fees as is a commis-
sioner for oaths. The current
fees payable to acommissioner
for oaths are provided for in
Part VI Appendix W of the
Rules of the Superior Courts
1986 as amended by substitu-
tion by the Rules of the
Superior Courts (No 4), 1990
(SI No 281 of 1990), as fol-
lows:

‘i) On taking an affidavit,
affirmation or declaration:
£8

ii) On marking exhibits there-
in referred to and required
to be marked — for an
exhibit or exhibits (irre-
spective of number): £1

iii) On attesting the execution
of abond: £3’

6) Every practising solicitor exer-
cising hig’her powers pursuant
to section 72 must at all times
be fully aware of the impor-
tance and solemnity of the
proper exercise of such pow-
ers, and be consciousthat ‘mis-
conduct’ (for the purposes of
the Solicitors Acts 1954 to
1994) includes a contravention
of (inter alia) section 72.

Liam Hamilton, Chief Justice

COMPANY AND
COMMERCIAL LAW

Companies

Registration Office

As reported in last month’'s
Briefing, the CRO computer
crashed in early March. In view of
the seriousness of the situation,
the President has written to the

Minister for Enterprise and
Employment as follows:

Dear Minister,
| write concerning the grave situ-
ation facing the Companies
Registration Office. From time to
time in the past few years, the Law
Society has made representations
on this matter, but the situation is
one in which the CRO appears to
be on the brink of virtual collapse.
What has brought matters to a
head is the computer crash which
occurred in the CRO in early
March. For a period of several
weeks:
« It was not possible to incorpo-
rate a company
« The register of business names
registered since mid-December
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IRISH ASSOCIATION
FOR
AND THERAPY

8 CUMBERLAND STREET, DUN LAOGHAIRE, CO. DUBLIN.
TEL: 01 230 0061 FAX: 01 230 0064.

IACT EXISTS TO SET, REGISTER OF
MAINTAIN AND

recuLate stanoaros  ACCREDITED
ror THE PROFESSION  IVIEIVIBERS

OF COUNSELLING AND
THERAPY, AND IN SO Now available...

DOING, TO PROTECT e a listing of almost 300 IACT

THE PUBLIC ;

accredited members
Accredited Members e designed to be used for
undertake to abide by the referral purposes

Association’s Code of Ethics

and to submit themselves e 3 valuable resource for those

10 the IACT Complaint’s seeking out reliable and pro-
Procedure. fessional therapeutic coun-
IACT welcomes enquiries Se”mg SErVICes

aboit membership and e available by mail order for
counselling. £5.99 (inc. P&P) from the
PHONE 01230 0061 FOR DETAILS IACT office

\WHERE THERE'S A WILL

THIS IS THE WAY....

When a client makes a will in favour of the Society, it would
be appreciated if the bequest were stated in the following words:

‘I give, devise and bequeath the sum of  pounds to the Irish
Cancer Society Limited to be applied by it for any of its charita-
ble objects, as it, at its absolute discretion, may decide.”

All monies received by the Society are expended within the
Republic of Ireland.

“Conquer Cancer Campaign” is a Registered Business Name
and is used by the Society for some fund raising purposes. The
“Cancer Research Advance-ment Board” allocates all Research
Grants on behalf of the

Society.

IRISH
2> CANCER
§ SOCIETY

5 Northunberland Road, Dublin 4. Tel: (01) 668

FAMILY LAW
Dk

DAPHNE L. KAYE & ASSOCIATES
Valuers, Surveyors, Estate Agents & Auctioneers

PROVIDE

An independent valuation and
surveying service in respect of all
Family Law Property related matters with
full court evidential experience.

Daphne L. Kayeis afellow of:

The Irish Auctioneers & Valuers Institute
and a Member of both the
Society of Chartered Surveyors
and Royal Institute of Chartered Surveyors.

1 Brighton Road, Foxrock, Dublin 18
Phone: 289 4386 Fax: 289 6939

COURTSAND COURT OFFICERSACT, 199
THE JUDICIAL APPOINTMENTS ADVISORY BOARD
APPOINTMENT OF ONE JUDGE OF THE CIRCUIT COURT

Noticeis hereby given that one vacancy is dueto arisein the Office
of Ordinary Judge of the Circuit Court and that the Minister for
Justice has requested the Board under Section 16 of the Act to exer-
cise its powers under that section and to make recommendations
pursuant to it.

Practising Barristers or Solicitors who are eligible for appointment
to the Office and who wish to be considered for appointment should
apply in writing to the Secretary of the Board, Office of the Chief
Justice, Four Courts, Dublin 7, for a copy of the application form.
Completed forms should be returned to the Board's Secretary on or
before Wednesday the 7th May, 1997.

Applications aready made in respect of vacancies in the Office of
Ordinary Judge of the Circuit Court will be regarded as applica-
tions for this and all subsequent vacancies in the Circuit Court
unless and until the Applicant signifiesin writing to the Board that
the application should be withdrawn.

Applicants may at the discretion of the Board be required to attend
for interview.

Canvassing is prohibited.
Dated the 23rd April, 1997.

SECRETARY
JUDICIAL APPOINTMENTS ADVISORY BOARD
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1996 was lost
« The search function on the
computer was corrupted.

These immediate problems have
now been redressed, but what if
they recur? | understand that a
new computer system is to be
installed by the end of the year,
but what guarantees are there
that there will not be another full
scale collapse in the system?

In the 1970s, the CRO rightful-
ly considered itself one of the
most efficient of the public offices
with which solicitors or the public
would deal. However, in the
1980s and 1990s, the mushroom-
ing of the corporate activity and
compliance legislation was not
matched by sufficient investment
in CRO facilities. In the late
1980s, just as the Companies
(Amendment) Act, 1986, began
to bite, with the requirement to
file accounts, staff numbers were
cut and counter service at
lunchtime was withdrawn.

o, for example, we have a sit-
uation where:

« Access to the CRO computer is
frequently unavailable

« Company charges delivered for
filing over a year ago are only
now being registered

- Some documents (such as cer-
tain company prospectuses)
are not always scanned into the
system with the result that it
can be difficult to access them.

There are over 260,000 compa-
nies on the register, of which
approximately 95,000 are dis-
solved, leaving 165,000 or so live
companies, each of which is
required to deliver in any year
165,000 annual returns, irrespec-
tive of whether they are private or
public, limited or unlimited.

| acknowledge the expert and
diligent work undertaken by CRO
personnel, in the face of the con-
siderable pressures upon them.
However it is obvious that an
inefficient and unreliable system
of incorporating and registering
companies and ancillary docu-
ments can only reflect badly on
the country and provide a disin-
centive to business people to com-

MAY 1997

ply with the requirements of our
companies legislation.
| should be obliged to know
what plans there are for the provi-
sion to the CRO of the resources to
comply with its obligations laid
down by law and its ambitions as
set out in its mission statement
in the 1995 Companies Report
(P46943):
‘to maintain and enforce an
effective business regulatory
system, which facilitates the
operation and expansion of
business and assists con-
sumers through appropriate
legislation’.

I will be pleased to hear from you
at your convenience.

TAXATION

Tax Briefing

Tax Briefing, published by the Rev-
enue Commissioners, aims to keep
tax practitioners aware of and up-
to-date on Revenue thinking and
prectice on a variety of administra-
tive and texation issues. The fol-
lowing extracts from Tax Briefing,
issue 25 (February 1997) are repro-
duced here by kind permission of
the Revenue Commissioners.

Young Trained Farmer
Relief

In his Budget speech on 22 January
1997, the Minister for Finance
announced that the Young Trained
Farmer Relief is being extended for

Stamp duty

The Finance Bill just published has extended the peri-
od to 1 May at which deeds for residential property .
can be stamped at the lower rate of stamp duty pro-
vided there was a written contract for sale signed

prior to 23 January 1997.

« It is suggested that such deeds should be lodged
for adjudication so as to avoid the necessity to
raise requisitions as to the adequacy of stamp duty .

at a later date.

« Where such deeds have already been stamped, but

a further three years. It will apply
to instruments executed on or after
1 January 1997, and on or before
31 December 1999. There is no
change in the basis on which the
relief will be granted.

Instruments will be stamped
and the relief granted on the basis
that the relevant legislation will be
included in the Finance Act, 1997.
In the event that the relevant leg-
islation is not enacted or there is
any change in the conditions gov-
erning the relief, it may be neces-
sary to return instruments to the
Capital Taxes Office for review.

CGT: valuation of

unquoted shares

In al casesinvolving adisposal of

unquoted shares, where the dispos-

a or acquisition was other than by

way of abargain at arm’s length, a

valuation of the sharesis required.

In future these valuations must be

accompanied by a newly intro-

duced Form SVCGT. The form

SVCGT must be completed by the

taxpayer or hisher agent.

Practitioners should note that:

« A separate SVCGT must be
completed in respect of each
valuation relating to a particu-
lar disposal.

« A copy of the accounts for the
12-month period ending prior
to the valuation date must be
submitted with each valuation.

Supplies of these forms can be
obtained from local tax offices or
from the Revenue Forms &
L eaflets Service on (01) 8780100.

PRACTICE NOTE

PRACTICE
MANAGEMENT

IS0 9002/Q-Mark

In May, the Practice Management

Committee will issue a pack on

IS0 9002 and Q-Mark accredita-

tions. The pack will be in a ques-

tions and answers format and the
objective is to answer most of the
basic questions asked by solicitors
in regard to these certificates such
as. what are the benefits? how
long will it take? how much does
it cost? The pack will also contain

a listing of solicitors who have

achieved these marks and alist of

consultants and accreditation
agencies that have assisted solici-
torsin achieving these marks.

« Another firm of solicitors has
achieved the 1SO 9002 accredi-
tation - John A Sinnott & Co.
They say they started out rea-
sonably cynical about its value
but that they now believe that it
was well worth the effort. Well
done to John Murphy and all
his staff in Enniscorthy!

Practice

comparison survey

There has been a significant
response to the article on Practice
comparison: how are you doing?
in the last Gazette (page 29). The
committeeissignificantly revising
and shortening the questionnaire
which islikely to encourage solic-
itors to respond to this survey.
Additional information can be
sought and analysed in future

deeds an original of the contract for sale as evi-

dence of the date of the contract.

In future dealings with residential property where
the deed has been stamped at the lower rate of
duty prior to 1 May 1997 and has not been adju-

dicated, it is important for a purchaser’s solicitor to

raise a requisition and seek evidence as to the ade-
quacy of the stamp duty paid.
A voluntary assurance where there has been no

separate contract in writing is stampable at the

not adjudicated, it is important to retain with the

full new rate of stamp duty.

Taxation Committee
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years if necessary. The committee
would like to thank all firms who
contacted it in this regard. Further
details will be issued shortly.

Office manual

An office manual recommending
various administrative procedures
that could be implemented in prac-
tices will be issued to al firmsin
June. It will cover the key areas of:
firm structure; personnel; post and
communications; office proce-
dures, standards;, client care;
accounts procedures; and fire and
safety. It will also include a large
number of forms and precedent
employment contracts. The publi-
cation has been kindly sponsored
by the Solicitors Mutual Defence
Fund. The manua will also be
available on disk at alater stage.

Cillian MacDomhnaill

ARBITRATION/

YOUNGER MEMBERS
Arbitration seminar
The Arbitration Committee, in
association with the Younger
Members Review Committee,
hosted a seminar on the topic of
arbitrations at Blackhall Place on
25 March. There was an excellent
response to the seminar and 70
participants attended. The seminar
ran from 9am to 1pm and nearly
20% of those attending came from
outside the Dublin area.

The committees are very grate-
ful to the speakers who attended
and put so much into the event.
Bernard Gogarty, Gary Byrne and
Kevin Kelly took the first session
between them, and they were fol-
lowed after 1lam by Alison
Fanning, Timothy Boucher Hayes
and Robert Connon. Maurice
Curran acted as chairman.

The response to the topic is
such that it clearly ought to be
addressed again in the future and if
any member wishesto make acon-
tribution in the area, either com-
mittee would be delighted to hear
from them.

Philip Joyce
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Notes of the Finance Bill, 1997

1) Income tax

The Single Person Allowance is increased to £4,000 (from
£3,800) and to £8,000 for a married couple. Most of the
other allowances have also been increased.

2) Stamp duties

The Finance Bill imposes new higher rates of stamp duty on
disposals of residential property of a certain value. These
rates are:

a) Between £150,000 and £160,000 - 7%
b) Between £160,000 and £170,000 - 8%
¢) £170,000 and over - 9%

The new rates also apply to new houses or apartments
with a floor area more than 125 sq metres, if the site has a
value in excess of £150,000 or the site value and the con-
struction costs exceeds £600,000 (section 89).

3) Residential property tax

The Finance Bill provides for the abolition of residential
property tax. 1996 was the last year in which residential
property tax was payable (section 101). Though the tax has
been abolished, the existing tax clearance arrangements in
the case of sales of houses above a specified value thresh-
old are being maintained.

4) Capital acquisitions tax (inheritance tax & gift tax)

Agricultural relief (section 104). The value of agri-
cultural relief is reduced by 90% for capital acquisitions tax
purposes where agricultural property, as defined, is
received by an individual who is deemed to be a farmer
within the meaning of the legislation. The beneficiary
receiving the agricultural property must retain it for six
years, otherwise all the tax relief will be lost. If the prop-
erty is sold after six years but within ten years, then part of
the tax relief is clawed back.

Business relief (section 107). The value of any rele-
vant business property is reduced by 90% for capital acqui-
sitions tax purposes. The relief is lost if the relevant busi-
ness property is sold within six years of receiving it. Part of
the relief is clawed back if the relevant business property is
sold after six years, but within ten years of receiving it.

Heritage houses (section 106). The Finance Bill
reduces the period during which a heritage house or gar-
den must be open to the public in order to qualify for
exemption from capital acquisitions tax. For the year 1997
and subsequent years, the period of 90 days (including not
less than sixty days during the Summer months) is reduced
to 60 days (including not less than 40 days during the
Summer months).

Exemption of certain transfers from capital acqui-
sitions tax following the dissolution of a marriage
(section 110). A gift or inheritance taken by virtue or in
consequence of a court order, by any spouse who was a
party to the marriage concerned is exempt from any capi-
tal acquisitions tax.

5) Capital gains tax (section 48)

Where, in consequence of a court order or a deed of sepa-
ration, a person disposes of certain assets to his or her
spouse or former spouse, a charge to capital gains tax will
not arise. Further, the Bill provides that where the spouse

or former spouse to whom the disposal is made subse-
quently disposes of the asset, he or she shall be treated as
having acquired it on the same day and at the same cost as
the other spouse, thus providing maximum indexation
relief.

6) Value added tax

The Bill contains a number of provisions to ensure that VAT
on property cannot be avoided by VAT exempt bodies such
as banks and insurance companies. The provisions in the
Bill aim to combat avoidance schemes, whereby VAT
chargeable on leases taken out by exempt companies and
which is non-recoverable is being avoided.

7) Scholarship schemes (section 9)

The Income Tax Act, 1967 gave exemption from income tax
in respect of certain scholarship papers. The Bill continues
the current exemption in respect of recipients, but allows
a benefit in kind charge to be applied in certain cases (for
example, to parents in respect of a scholarship to their
child under employer sponsored schemes), where the
scholarship does not conform to certain requirements.

8) Gifts made to third level institutions (section 14)
The Bill provides for a relief from tax for gifts of money
made to certain third level institutions which are to be
used for the purposes of projects approved by the Minister
for Education.

9) Urban renewal scheme (section 23)

The Bill extends a number of deadlines in relation to the
current urban renewal scheme. Firstly, it extends the qual-
ifying period from 31 July 1997 to 31 July 1998 for partly-
completed projects, including projects in enterprise areas.
This extension will only apply in those cases in respect of
which a local authority can certify that at least 15% of the
total cost of the project had been incurred by 31 July 1997.
The Department of the Environment has issued guidelines
to help developers seeking an extension.

10) Relief for investment in film (section 26)

Section 35 of the Finance Act, 1997 provided a scheme for
tax relief for qualifying investments made in qualifying
film production companies, by persons not connected with
such companies. The relevant investments must be made in
a qualifying period commencing 23 January 1996 and end-
ing for company investors on 22 January 1999 and for indi-
viduals on 5 April 1999. These reliefs have been increased
in the Finance Bill.

11) List of tax defaulters to be published quarterly
with effect from 1997 (section 126)

The Revenue Commissioners will now compile lists of tax
defaulters on a quarterly basis and publish each list in [ris
Oifigidil.

12) Corporation tax (section 37)

The Finance Bill reduces the standard rate of corporation
tax with effect from 1 April 1997 from 38% to 36%.

Taxation Committee
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following Practice Direction
which applies to property
transfer orders made under sec-
tion 9 of the Family Law Act,
1995. ‘Where an order is sought

Law Act, 1995 or any order
requiring the transfer of property,
practitioners should state in the
pleadings the registered owners
of the property, the folio number

address of the property. Where
these details are not available at
the drafting of the pleadings,
practitioners must hand in such
details to court at the time the

FAMILY LAW AND
CIVIL LEGAL AID

Practice Direction
The committee wishes to draw

the attention of solicitors to the

under section 9 of the Family

and county, if any, and the order is being made' .

LEGISLATION UPDATE: 15 FEBRUARY - 15 APRIL 1997

ACTS PASSED SELECTED STATUTORY INSTRUMENTS
No Title of Act and date passed 31/1997 EC (Commercial Agents) Regulations, 1997
2 European Parliament Elections Act, 1997 (24/2/97) Confirms that afte.r termination of an agency agreement a commgrcial
Consolidates with amendments the enactments and regulations relating to agent shall be entitled to compensation under Art 17(3) of Council
the conduct of European parliamentary elections. Directive 86/653/EEC which was implemented by £C (Commercial Agents)
Commencement date/s: Commencement order/s to be made Regulations, 1994 (SI No 33/1994).
3 Decommissioning Act, 1997 (26/2197) 72/1997 Telecommunications (Miscellaneous Provisions) Act, 1996
o . Commencement) Order, 1997
Enables effect to be given to the Report of the International Body on 93/1997 l()istrict Court Ru;es, 1997
([))ﬁcgzrmyéslomng which was presented to the Irish and British governments Consolidation of the District Court Rules. Comes into operation on 1 May
1997.
Commencement datels: Commencement order/s to be made 99/1997 Control of Horses Act, 1996 (Commencement) Order, 1997
4 Criminal Justice (Miscellaneous Provisions) Act, 1997 (4/3/97) 18 March 1997, is the date onlwhich the Act, other than part IV, comes
Amends the law relating to proceedings in criminal matters in the District into operation. Part IV comes into operation on 5 March 1997.
Court and for that and other purposes amends the Courts of Justice Act, 103/1997 Consumer Information (Advertisements for Concert or
1924, the Criminal Justice Act, 1951 and the Criminal Procedure Act, 1967. Theatre Performances) Order, 1997
Amends section 32 of the Criminal Justice Act, 1994, relating to the proce- Provides that in advertisements for a public concert or theatre perfor-
dures to be adopted by designated bodies in the carrying on of their business mance the admission price must be indicated and, separately, any addi-
in order to prevent and detect laundering offences under s31 of the 1994 Act tional charges and the circumstances in which such additional charges are
- thereby giving effect to article 11 of Council Directive 91/308/EEC on payable.
money laundering (the other provisions of the Directive were implemented 106/1997 Courts (No 2) Act, 1986 (Commencement) Order, 1997
Y g p p
in the Criminal Justice Act, 1994). Brings section 1 (Distrjct Court proqedures for the examination of debtors
Commencement date/s: 4/3/97 for all sections except sections 3 to 10, 12 as to means) and section 9 (amending the Enforcement of Court Orders
and 18 which come into operation on 4/4/97 (per s21 of the Act). Aclt, 1926) into operatio(n on 1|||V|ay 1997. )
. 109/1997 Telecommunications (Miscellaneous Provisions) Act, 1996
5 lnsh_ Takeover Panlel Act, 1997 (12/3/97) . . (Commencement) (No 2) Order, 1997
Provides for the des_lgnatlon ofa Takeovgr Panel_ i ekl a_\nd_superw_se 110/1997 Telecommunications (Miscellaneous Provisions) Act, 1996
Egl::g;/ﬁirésand certain other transactions in relation to securities in certain (Commencement) (No 3) Order, 1997 '
Commencement date/s: Sections, other than ss5(3), 7(1), (2), 9-15, come 1181997 ;.';rgc;l):t Court Rules (No 2) of 1997 (Adoptive Leave Act,
09 b e ISR (sl W ey Prescribes Circuit Court procedures in respect of applications brought
6  Courts Act, 1997 (20/3/1997) under s39 of the Adoptive Leave Act, 1995, for the enforcement of deci-
Increases the maximum number of ordinary judges of the High Court from 19 sions of a rights commissioner or determinations of the EAT pursuant to
to 22. the said Act.
Commencement date: 20/3/97 120/1997 National Council on Ageing and Older People
: : (Establishment) Order, 1997
7 Dublin Docklands Development Authority Act, 1997 (27/3/1997) Established under the Health (Corporate Bodies) Act, 1961, as amended
Provides for the establishment of the Dublin Docklands Development b fth Ith p dvise the Minister f
Authority for the renewal of the Dublin Docklands Area and for the contin- ys|22ho Ej S I;ea th (Amen meﬁt) Ad, 1916' toa V'Sedt he M'nl']fter c;r
ued development in the Custom House Docks Area of the financial services Health and other Ministers on all aspects of ageing and the welrare of
sector. Amends the Urban Renewal Act, 1986. oldergeople. Succeeds the National Council for the Elderly which is being
Commencement datels: Sections 1-7, 10, 14-17, 38(3) and 57: 27/3/97; wouna Up- .
remaining sections: 1/5/97 (per SI No 135/1997. Establishment Day: 1/5/97 (per 12171997 Local quernment (Planning and Development) (No 2)
Sl No 136/1997) Regulatlons, 1997
Amends the Second Schedule (Exempted Development) to the Local
8  Central Bank Act, 1997 (31/3/1997) - Government (Planning & Development) Requlations, 1994 (S| No 86/1994).
Provides for a range of measures relating to the powers and obligations of Provides that, subject to certain limitations, the addition of antennae for
the Central Bank, including the regulation of payment systems, cross-border mobile telephony to an existing radio mast is exempted development.
credit transfers and bureaux de change. Amends and extends the Central The replacement of masts is also exempted development subject to com-
Bank Acts 1942 to 1989 and other enactments. plying with certain requirements.
Commencement date: 9/4/97 (per S| No 150/1997). 123/1994 Child Abduction and Enforcement of Custody Orders Act,
9 Health (Provision of Information) Act, 1997 (1/4/1997) 1991 (Contracting States) (Hague Convention) Order, 1997
Enables the Minister for Health to proceed with the establishment of popula- Specifies Contracting States to the Convention on the Civil Aspects of
tion registers for national programmes of screening for breast cancer and International Child Abduction, 1980.
cervical cancer. Also enables the National Cancer Registry Board to continue 124/1997 Child Abduction and Enforcement of Custody Orders Act,
collecting data from hospitals relating to all forms of cancer. ;gg; (Contracting States) (Luxembourg Convention) Order,
Commencement date/s: 1/4/97
. Specifies Contracting States to the European Convention on Recognition
10 Social Welfare Act, 1997 (2/4/1997) o and Enforcement of Decisions Concerning Custody of Children and on
Provides for increases in ;he rates of social insurance and social assistance Restoration of Custody of Children, 1980.
payments as announced in the Budget. 133/1997 Waste Management (Licensing) Regulations, 1997
Commencement date: 2/4/97 and various commencement dates - see Act. Provides for the commencement and operation of the system of licensing
11 National Cultural Institutions Act, 1997 (2/4/11997) by the Environmental Protection Agency of waste disposal activities
Establishes statutory boards to manage the National Museum and the under the Waste Management Act, 1996.
National Library and provides for other matters relating to the national her- 137/1997 Waste Management (Planning) Regulations, 1997
itage. Specifies certain matters to be addressed in a waste management plan
Commencement date/s: Commencement order/s to be made. made under s22 of the Waste Management Act, 1996.
LISTS COMPILED BY THE LAW SOCIETY LIBRARY
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Getting
married?

Why not
hold your
wedding
reception
in the elegant
surroundings
of Blackhall
Place?

Parties of up to 200 catered for ¢ ‘Afters’ catered for

Available to solicitors and their sons, daughters,
brothers, sisters, nephews and nieces

ATTRACTIVE LOCATION FOR PHOTOGRAPHS

Contact Aine Ryan, catering manager
(tel: 01 671 0711, ext 472), for a competitive quote.

An impressive record to give
your clients

 Price £5 per pack of 50
(including p&p)

-

PERSONAL ASSETS RECGRD

AVAl LABI'E FROV THE JUAWISEG! ETY,
BL ACKHALL PLAGE "DUBLI NI 7
(TELR Off 671 0741)

%; Contéct Geraldine Hynes on 671 0200
T T BT A

Solicitors
Financial Services

A Law Society company

* Independent investment
advice for your client

¢ Commission and client loyalty
for you

¢ Membership now only £25
(plus VAT)

CONTACT CILLIAN MACDOMHNAILL AT THE LAW
SOCIETY, BLACKHALL PLACE, DUBLIN 7
(TEL: 01 671 0711).
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News from the EU and International Affairs Committee

Edited by T P Kennedy, Education Officer, Law Society

Free movement of lawyers in the EU?

any lawyers in the

European Union are keen
to provide legal advice and assis-
tance to foreign clients or locate
themselves in another State (right
of establishment). A significant
barrier to the right of establish-
ment (Article 52) and the freedom
to provide services (under
Articles 52 and 60(3)) consists of
national requirements that access
to certain ‘regulated’ trades or
professions depends upon qualifi-
cations, which nationals of other
Member States are unlikely to
possess. Various attempts have
been made to make it easier for
lawyers to provide services more
broadly or to help lawyers move
more easily between Member
States.

Initially the Commission
sought to solve this problem on
the basis of harmonisation. It tried
to obtain agreement from all the
Member States on the minimum
standard of education and training
necessary for a qualification in
that field. For each sector two
directives were to be passed: one
specifying the general level of the
education and training necessary
to pursue that activity or profes-
sion, and the second listing the
qualifications and diplomas
awarded in the various Member
States which satisfied those con-
ditions for recognition. These
directives were mostly in the
medical sphere — doctors, nurses,
pharmacists and veterinarians —
but they also covered activities

such as small craft, food and bev-
erage, wholesale, intermediary,
retail and coal-trade industries.
To gain agreement on such direc-
tives proved alengthy task and in
some sectors, where national tra-
ditions varied widely, it proved
impossible.  The  Architects
Directive alone took 17 years to
pass.

The harmonisation pro-
gramme was accompanied by a
number of tentative legislative
attempts to liberalise the provi-
sion of professional services.
One of these was the Lawyers
Services Directive. Thisisavery
short directive giving lawyers
established in one Member State
theright to provide legal services
in other Member States. It has

been implemented in a very
restrictive way by almost every
State. For instance, Article 5
provides that Member States
may require the visiting lawyer
to be introduced to the court
where services are to be provid-
ed and to work in conjunction
with a lawyer practising within
that court’s jurisdiction. All
Member States have exercised
the ‘working in conjunction’
reguirement.

In Commission v Germany
(Case 427/85) [1988] ECR 1123,
the German implementation of
this provision was challenged by
the Commission as being too
restrictive on the visiting lawyer
and too generous to the local
lawyer. The court held that the

Common Agricultural Policy conference

Speakers scheduled for the
second day include:

» Siegfried Reinke, Co-ordina-
tion Unit for Combating
Fraud, European
Commission: Subsidy fraud
Anthony Whelan, Legal

Direct actions before the
European Court of First
Instance

« Anthony M Callins, Barrister:
Enforcement of Community
law rights.

A major international conference
on recent developments in the
EU’s Common Agricultural -
Policy will be held in Dublin
Castle on Friday 27 June to
Saturday 28 June. The confer-
ence has been organised by the -

Yates: Decision-making in the
CAP

Professor Alan Matthews,
Economics Department,

TCD: Structures and instru-
ments created by the CAP
James O’ Reilly SC: Milkquota ~ «

Academy of European Law Trier  « Jurgen Mensching, Head of Secretary to Advocate The conference costs £100

in association with the Law Unit, DG IV (Competition): Genera Nia Fennelly: including lunch on Friday (£75

Society, the Attorney General, Farming co-operatives and Impact of the Habitats for academics and lawyers under

and the Irish Centre of European competition Directive the age of 30).

Law at Trinity College, Dublin. » Kieran Bradley, Senior Legal « Mary Minch, DG VI Further information and regis-
Secretary to Advocate (Agriculture): Impact of tration forms for the conference

Speakers scheduled for the
first day include:
« Minister for Agriculture lvan

Genera Nial Fennelly:
Genetically modified agricul- .
tural products.

GATT and WTO
John Cooke, Judge at the
Court of First Instance:

are available from T P Kennedy
at the Law Society (tel: 01 671
0200).

MAY 1997 LAW SOCIETY GAZETTE 31



BRIEFING

requirement had been designed to
enable the visiting lawyer to carry
out his tasks on behalf of his
client effectively. The court found
incompatible with Article 5 the
German requirements that the
local lawyer had to be appointed
as representative of the visiting
lawyer’s client and that the visit-
ing lawyer could not present a
case in court or make a prison
visit without the presence of the
local lawyer.

This directive was introduced
into Irish law by the European
Communities  (Freedom to
Provide Services) (Lawyers)
Regulations 1979 (Sl 58 of 1979).
The regulations require rights of
audience before the Irish courts to
be exercised in conjunction with
an Irish solicitor or barrister. They
also prohibit lawyers from other
Member States from providing
involvement in conveyancing or
probate and administration work.

32 LAW SOCIETY GAZETTE

Mutual recognition of
qualifications

As progress on harmonisation
had been so slow, in 1984 the
Community decided on a new
approach. The Commission
decided to approach the problem
not from the perspective of har-
monisation but on the mutual
recognition of qualifications.
This new approach was not to
apply to individual professions
but to all areas of activity where
a higher education diploma was
required.

Directive 89/48 (1989) OJ
L19/16, based on these princi-
ples, came into effect on 1
January 1991. It creates a‘ gener-
al’ system for ‘mutual recogni-
tion’ of higher education diplo-
mas. Its basic thrust is that, if a
national of aMember State wish-
es to pursue a regulated profes-
sion in any Member State, the
competent authorities in that

State may not refuse permission
on the grounds of inadequate
qualifications if the person meets
certain conditions. The directive
applies only to regulated profes-
sional activities, though it is suf-
ficient if the activity is regulated
in only one of the Member
States.

The directive applies to higher
education diplomas awarded on

completion of professional educa
tion and training of at least three
years duration, or the equivalent
period part time. Where the taking
up and pursuit of a regulated pro-
fession is subject to the posses-
sion of adiplomain the host State,
the competent authority of that
State may not refuse to authorise a
national of aMember State to take
up and pursue that profession on

Diploma in applied
European law

This diploma is aimed at solicitors and other lawyers (appren-
tices, barristers and law clerks) with little or no knowledge of
European law. The course will provide practical training in the
basics of the subject and then lead on to more specialised areas.
The course will run on Saturdays and is scheduled to start in
January 1998. More details are available from T P Kennedy (tel:

01 6710200).

MAY 1997



BRIEFING

the same conditions as apply to
its own nationals, provided the
applicant holds a diploma
required in another State for the
pursuit of the profession in ques-
tion, or has pursued that profes-

sion for at least two years in a

State which does not regulate that

profession (Article 3). Thus, all

professionals whose qualifica-
tions are within its scope will be
entitled to recognition of their
qualifications within the other

Member States.

The host State may also
require an ‘ adaptation period’ not
exceeding three years where:

« Matters covered by the appli-
cant’s education and training
differ substantially from those
covered by those of the State,
or

« The activities regulated in the
host State are not regulated in
the applicant’s State of origin,
or

« The profession regulated in
the host State comprises activ-
ities which are not pursued in
the State from which the
applicant originates.

Instead of the adaptation period,
the applicant may opt for an apti-
tude test. For professions whose
practise requires precise knowl-
edge of national law and in which
giving advice on national law is
an essential and constant aspect
of that activity, a State may stipu-
late either an adaptation period or
an aptitude test. This means that
the various legal professions are
entitled to insist on an aptitude
test.

The legal professions through-
out Europe have expressed a
fondness for aptitude tests. These
have proved to be very difficult.
For instance, Germany requires
lawyers to take three written
examinations of five hours each
on civil law, public or criminal
law and one other paper from a
choice provided. In addition,
thereis an oral examination com-
prising of a 50 minute presenta-
tion and a 40 minute discussion
on professional conduct.

The Irish implementing mea-
sure was the Solicitors Acts 1954
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and 1960 (European Community)
Regulations 1991 (Sl 85 of 1991).
These regulations allow for the
admission of solicitors from
Northern Ireland and England and
Wales. All other EU lawyers are
required to sit an aptitude test.
This consists of five written
papers and an oral examination in
professional conduct. The written
papers are in: 1) constitutional
law and, at the option of the appli-
cant, either criminal law or com-
pany law; 2) contract and tort; 3)
land law and conveyancing: 4)
probate and taxation; and 5) solic-
itors’ accounts.

On foot of these regulations,
large numbers of English and
Northern Irish solicitors have
qualified as Irish solicitors. The
English and Northern Irish law
societies introduced a similar
requalification process for Irish
solicitors and very large numbers
have availed of it. Very few
lawyers have qualified through
taking the aptitude test: to date,
two German lawyers and two
Scots solicitors have qualified as
Irish solicitors through passing
this examination.

Establishment Directive
To overcome these difficulties, a
draft directive on establishment
for lawyers was proposed by the
CCBE (the representative body of
European bar associations and
law societies). It proved difficult
for the CCBE to agree on a com-
mon proposed text. The proposed
directive has been accepted by the
Commission and passed by the
European Parliament and is cur-
rently being discussed by the
Council. The Council may pro-
pose amendments to the directive
and these would have to be con-
sidered by the Parliament. Even if
the Council favours the proposa
initscurrent form, it isunlikely to
be finally accepted for a number
of years.

The proposed directive would
entitte a lawyer to practise in
another Member State under their
home title for three years, so an
Irish solicitor could set up a firm
in Dusseldorf as long as he
described himself as an Irish

solicitor. The visiting lawyer is
required to register with the com-
petent authority of the host State.
The visiting lawyer is entitled to
give advice on the law of his
home State on European or inter-
national law and on the law of the
host State. Conveyancing and
probate work are excluded from
the remit of the visiting lawyer in
the United Kingdom and Ireland.
The visiting lawyer is subject to
the disciplinary rules for lawyers
in that State and can be required
to take out professional indemni-
ty insurance or become a member
of a professional guarantee fund.

If the visiting lawyer can then
demonstrate competence in an
area of the host State's law, he
would automatically be entitled to
apply for membership of the pro-
fessional body of the host State.
This demonstration of compe-
tence cannot involve any element
of examination.

In the initial draft, the profes-
sional association in the host State
was given very limited grounds
on which it could refuse to admit
the visiting lawyer. Some States
are pressing for more explicit
powers of refusal and this is the
subject of further discussion.

Conferences and
seminars

Queensland Environmental Law Association
Topic: Negotiating the environmental \\Web

Date: 14-17 May

Venue: Great Barrier Reef Resort, Cairns, Australia
Contact: Toni Slater (tel: 00 61 7 3832 4865)

Academy of European Law
Topic: A new EU block exemption regulation for franchise

agreements?
Date: 15 May

Venue: Dusseldorf, Germany
Contact: 00 49 651 147100

International Bar Association
Topic: Qil and gas in the next millennium

Date: 19-20 May
Venue: Windsor, UK

Contact: 00 44 171 629 1206

Topic: Seminar on international financial law

Date: 22-24 May

Venue: Prague, Czech Republic
Contact: 00 44 171 629 1206

Topic: Infrastructure projects

Date: 26-28 May
Venue: Eilat, |sragl

Contact: 00 44 171 629 1206

Solicitors’ European Group
Topic: Latest developmentsin EU merger control

Date: 20 May

Venue: Law Society of England and Wales, London, UK
Contact: Fiona Morris/Sarah Harden

(tel: 00 44 171 320 5784)
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COMPETITION

De minimis agreements

The Commission has recently published
a draft notice on agreements of minor
importance (1997 OJ 29/3). Under the
previous notice, agreements involving
less than 5% market share and a turnover
of 330 million Ecu were regarded as hav-
ing minimal impact and therefore did not
fall foul of Article 85(1). These thresh-
olds have been changed to 5% market
share for horizontal agreements and 20%
market sharefor vertical agreements. The
turnover threshold has been removed.
The notice does not apply where compe-
tition is restricted by the cumulative
effect of parallel agreements.

State aid

The Commission recently decided that
payments made to the Portuguese televi-
sion channel RTP (Radiotelevisdo
Portugesa) by the  Portuguese
Government did not constitute State aid.
The aid concerned was given to ensure
coverage of the entire State, including
Madeira and the Azores, the keeping of
archives, broadcasting religious pro-
grammes and the financing of a public
theatre. The Commission decided that
financing these activities did not amount
to State aid as it did not involve an
advantage free of charge. In return for the
funding, RTP was obliged to perform
these non-competitive activities.

EMPLOYMENT AND
SOCIAL POLICY

Gender discrimination

In Handels-og Kontorfunktionaerernes
forbund i Danmark, acting on behalf of
Helle Elisapeth Larsson v Dansk Handel
& Service, acting on behalf of Fatex
Supermarked A/S (Case 400/95),
Advocate General Colomer proposed
that the court should find adismissal con-
trary to Directive 76/207 on equal treat-
ment. The employee had been dismissed
due to absences from work, in excess of
the norma sick leave period, resulting
from an illness which had appeared dur-
ing maternity leave.

Free movement of workers

In Commission v Belgium (Case 344/95),
the court held that a number of Belgian
regulations were in breach of Article 48
of thetreaty providing for free movement
of workers. Belgian law provided that a
non-national was obliged to leave
Belgium after a period of three months if
he had not found work. This rule was
held to directly contravene Article 48.
Belgian law also made obtaining a resi-
dence permit more onerous for a non-
national. The court found that these rules
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Recent developments

were in breach of Article 48 and
Directive 68/360 on the abolition of
restrictions on movement and residence
within the Community for workers of
Member States and their families.

Public sector exception to free
movement of workers

The restrictive interpretation of the pub-
lic services exception has recently been
re-affirmed by the Court of Justice in
three joined cases: Commission v Grand
Duchy of Luxembourg (Case 473/93),
Commission v Kingdom of Belgium
(Case 173/94) and Commission Vv
Hellenic Republic (Case 290/94).
Luxembourg, Belgium and Greece had
engaged in a blanket exclusion of non-
nationals from jobs in such areas as
health, transport, teaching, post and
telecommunications and the distribution
of water, gas and electricity. In Greece,
the exclusion extended to membership of
the Athens Opera and municipa and
local orchestras. The court has held that
these posts were too remote from the spe-
cific activities of the public service to
aval of the Article 48(4) derogation. It
therefore held that Luxembourg,
Belgium and Greece had acted in breach
of Article 48.

Transfer of undertakings
In Aye Slizen v Zehnacker Gebaudereini-
gung GmbH Krankenhausservice (Case
13/95), the court ruled on 11 March that
awoman engaged in cleaning operations
and who is dismissed following the loss
by her employer of a cleaning contract
cannot necessarily claim to be an
employee of the new company entrusted
with that activity. The court held that
Directive 77/187 concerning the transfer
of undertakings ensures continuity of
employment within an ‘economic entity’.
The loss of a service contract to a com-
petitor does not, by itself, disclose the
existence of a transfer within the mean-
ing of the directive. The undertaking pre-
viously entrusted with the contract does
not, on losing a customer, thereby cease
fully to exist, and it cannot be considered
that a business or part of a business
belonging to it has been transferred to the
new holder of the contract.

In Pedro Burdalo Trevejo and Others
v Fondo de Garantia Salarial (Case
366/95), Advocate General Cosmas on
20 February proposed that the court
should not give the benefit of the
Transfer of Undertakings Directive to an
employee where the transfer took place
when the directive had not yet taken
effect in the State concerned.

In Jorn Ulstein and Per Otto Roiseng
v Asbjorn Moller (Case E-2/96), the
EFTA court considered the factors which
indicate whether there is a transfer with-

in the meaning of the directive. The court
held that although the absence of a direct
contractual relationship between the
transferor and transferee did not exclude
the directive's application, a mere suc-
cession of two contracts for the provision
of the same or similar serviceswould not,
as arule, be sufficient for there to be a
transfer of an undertaking, business or
part of a business. The decisive criterion
was whether the businessin question was
transferred as a going concern with its
own identity and whether it retained this
identity after the transfer.

ENVIRONMENTAL LAW

Landfill of waste

The Commission has brought out a draft
proposal for a directive on the landfill of
waste. This proposal is to ensure that
landfill sites in the EU meet minimum
requirements so as to ensure that waste is
not disposed of in facilities with low
standards of environmental protection. A
landfill operator would be required to
obtain a permit from a designated nation-
al authority. To be granted such a permit,
the landfill would have to comply with
the requirements set out — the proposal
specifies the type of waste and the man-
ner of its disposal. The directive would
aso lay down maximum limits on the
amount of organic waste which can be
disposed of in landfill sites.

Major accident hazards

A directive has been adopted on the con-
trol of major accidents involving danger-
ous substances. The directive broadens
the scope of a previous directive so that
the provisions apply to al establishments
where dangerous substances are present
in sufficiently large quantities to create a
major accident hazard. All establish-
ments containing large amounts of haz-
ardous substances will be subject to strict
safety procedures and will be required to
produce a safety report at five-yearly
intervals. Copies of the report will have
to be sent to the competent authority in
each Member State.

GENERAL PRINCIPLES

Proportionality

In Eckehard Pastoors, Trans-Cap GmbH
v Belgian Sate (Case 29/95), the court
found on 23 January that the sums
demanded by Belgium of non-resident
lorry drivers charged with road treffic
offences as security for costs and fines
were disproportionate.

LITIGATION

Cross-border service of
documents

Member States have reached agreement
on a convention to clarify the procedure
for serving judicia and extra-judicial
documents in other Member States in
civil and commercial matters. A draft
convention has been prepared and is
currently with the European Parliament.

Brussels Convention

In MSG v Les Garviéres Rhénanes
SARL (Case 106/95), the court ruled on
20 February on the interpretation of
Articles 5(1) and 17 of the convention.
The case turned on atime charter for the
hire of a vessel which had been con-
cluded oraly. The court held that the
fact that one of the parties remained
silent in the face of a commercial letter
of confirmation from the other contain-
ing a pre-printed jurisdiction clause and
repeatedly paid invoices containing a
similar clause was deemed to constitute
consent to the jurisdiction clause as this
was consistent with apracticein the area
of international trade in which the par-
tieswere operating and the parties ought
to have been aware of that practice. The
court also held that an oral agreement on
the place of performance that is not
designed to determine the place where
the person liableis to perform his oblig-
ations but to establish that a particular
court hasjurisdiction is not governed by
Article5(). It fallsunder Article 17 and
will be valid only if the requirements of
that article are complied with.

In Francesco Benincasa v Dentalkit
S| (Case 269/95), Advocate General
Colomer proposed on 20 February that
the parties to afranchise agreement con-
cerning the opening of a commercial
establishment could not be regarded as
consumers within the meaning of
Articles 13 and 14 of the convention. He
also opined that ajurisdiction clauseina
contact would give a court jurisdiction
under Article 17, even where the action
brought before the court seeks adeclara-
tion that the contact concerning that
clauseisinvalid.

In Petrus Wilhelmus Rutten v Cross
Medical Ltd (Case 838/95), the court
considered the interpretation of Article
5(1). The court held that the ‘place ...
where the employee habitually carries
out his work’ where an employee car-
ries out his work in more than one
Member State is the place where the
employee has established the effective
centre of his working activities. In
identifying that place in this case, the
court took into account the fact that he
spent most of his working time in one
State in which he had an office where
he organised his activities for his
employer and to which he returned
after each business trip to other
Member States.

MAY 1997



ADMINISTRATIVE

National Cultural
Institutions Bill, 1996

This Bill has been amended in the
Select Committee on Socia Af-
fairs. (Seeaso (1996) 14 ILT 266.)

Freedom of Information
Bill, 1996

This Bill has been amended in
committee and passed by Seanad
Eireann. (See also (1997) 15 ILT
41)

Public Office Bill, 1997

This private member’s Bill, as
introduced by Trevor Sargent TD,
ams to provide that members of
either House of the Oireachtas may
not hold or continue to hold mem-
bership of Udarés na Gaeltachta or
any county council, county bor-
ough council, borough commis-
sion, urban district council or town
commission. Under the Bill, a
member of Udarés na Gaeltachta
would not be entitled to hold or
continue to hold membership of
any county council, county bor-
ough council, borough commis-
sion, urban district council or town
commission. The Bill also aims to
make further provision in relation
to membership of more than one
county council, county borough
council, borough commission,
urban district council or town com-
mission.

Harbours Act, 1996
(Commencement) Order
1997 (S1 No 95 of 1997)
This order brought into operation
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parts I1, 111 and certain provisions
of parts I, V and VI of the
Harbours Act, 1996 in relation to
specified port companies, as well
as certain provisions of part VI
relating to harbour authorities and
local authorities, with effect from
3 March 1997.

Registration of Births Act,
1996 (Commencement)
Order 1997 (SI No 45 of
1997)

This order appoints 1 October
1997 as the day on which the
Registration of Births Act, 1996
shall come into operation.

AGRICULTURE

Diseases of Animals
(Bovine Spongiform
Encephalopathy)
(Amendment) Order 1997
(SI No 79 of 1997)

This order amends the Diseases of
Animals (Bovine Spongiform
Encephalopathy) (No 2) Order
1996 by subjecting to licence the
incorporation of poultry offal in
any feeding stuff intended for
feeding to animals or the holding
of poultry offal or any feeding
stuff in which poultry offal has
been incorporated on the premises
used for the manufacture of feed-
ing stuff intended for feeding to
animals. The order came into
operation on 18 February 1997.

Diseases of Animals
(Bovine Spongiform

Encephalopathy)
(Specified Risk Material)
Order 1997 (SI No 80 of
1997)

This order introduces controls on
specified risk material, as defined
in article 2 of the order, for the
purposes for the control of BSE.
The order came into operation on
21 February 1997.

European Communities
(Right of Residence for
Non-Economically Active
Persons) Regulations 1997
(SI No 57 of 1997)

These regulations govern the
granting of leave to land and the
application for and issuance of
residence permits in relation to
nationals of Member States (other
than the United Kingdom) who
are students, retired persons or
other economically non-active
persons and their accompanying
dependants. The regulations also
create offences and provide for
related matters.

ANIMAL WELFARE

wildlife Bill, 1997

This private member’s Bill, as
introduced by Tony Gregory TD,
aims to amend the Wildlife Act,
1977 with aview to outlawing fox
hunting and other field sports
involving foxes.

Central Bank Bill, 1996

This Bill has been amended in the
Select Committee on Finance and
Genera Affairs and passed by Dall
Eireann. (See also (1996) 14 ILT
267.)

COMPANY

European Communities
(Public Limited Companies
Subsidiaries) Regulations
1997 (S1 No 67 of 1997)
These regulations give legal effect
to Council Directive 92/101/EEC
which amends the Second
Directive (Formation and Capital
of Public Limited Companies) to
apply conditions on the purchase
of sharesin aplc by subsidiaries of
that plc. Directive 92/101/EEC is
aready substantially implemented
by part IX of the Companies Act,
1990 and the present regulations
propose to complete the imple-
mentation by extending the defini-
tion of subsidiary for the purposes
of part IX of the Companies Act,
1990 and applying additional
requirements of the Directive to
directly controlled subsidiaries.
Additionally, the requirements on
directors to disclose information
about acquisition by a plc of its
own shares are extended to acqui-
sition by a subsidiary (as rede-
fined) company of shares in its
parent plc. The regulations came
into operation on 1 March 1997.
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Decommissioning Bill, 1996
This Bill has been amended in the
Select Committee on Legislation
and Security and passed by both
Houses of the Oireachtas. (See
also (1997) 15 ILT 19.)

Criminal Justice
(Miscellaneous Provisions)
Bill, 1996

This Bill has been passed by both
Houses of the Oireachtas. (See
also (1996) 14 ILT 220.)

Punishment of Aggravat-
ed Robbery Bill, 1997

This private member’s Bill, as
introduced by John O’Donoghue
TD, aims to create an offence of
aggravated robbery which is
defined as robbery committed by
a person who has with him or her,
at the time of commission of the
offence, any syringe or needle
made or adapted for use and
intended to intimidate or cause
injury to any person. A first con-
viction on indictment under the
Bill would result in a sentence of
between five years and life
imprisonment. A second or subse-
guent conviction on indictment
(for an offence committed subse-
quent to the date of afirst convic-
tion) under the Bill would result in
a sentence of between seven years
and life imprisonment. A third or
subsequent conviction on indict-
ment (for an offence committed
subsequent to the date of a second
conviction) under the Bill would
result in a sentence of life impris-
onment. Possession of any syringe

or needle made or adapted for use
and intended to intimidate or cause
injury to any person would also be
an offence.

Non-Fatal Offences
Against the Person Bill,
1997

This Bill, as presented by the
Minister for Justice, seeks to repeal
the greater part of the Offences
Against the Person Act 1861, taking
account of the report of the Law
Reform Commission on that Act.
The Bill aims to codify in statutory
form and in modern language the
offences of: assault; assault causing
harm; causing serious harm; and
threats to kill or cause serious
injury; as well as a range of new
offences relating to criminal con-
duct involving: syringes; coercion;
harassment; demand for payment of
a debt causing alarm; poisoning;
endangerment; false imprisonment;
and abduction of a child by parents
or others.

Criminal Evidence Act,
1992 (Sections 14 and 19)
(Commencement) Order
1997 (S1 No 66 of 1997)
This order brings sections 14 and
19 (insofar as it relates to section
14) into operation with effect from
3 March 1997. Section 14 empow-
ers a court, in physical or sexual
abuse cases where evidence is
being given through a television
link by a person under 17, to
appoint an intermediary to convey
guestionsto the witnessif the court
is satisfied that it isin the interests
of justice to do so, having regard to
the age or mental condition of the
witness. The intermediary may,

where necessary, convey the ques-
tions in @ manner appropriate to
the age and mental condition of the
witness. Section 19 applies section
14 to persons aged over 17 with
mental handicap.

Criminal Justice Act, 1994
(Section 37(1)) Order 1997
(SI No 63 of 1997)

This order specifies, in accordance
with section 37(1) of the Criminal
Justice Act, 1994, states which are
declared to be a party to the United
Nations Convention against Illicit
Traffic in Narcotic Drugs and
Psychotropic Substances 1988.
The order came into operation on 3
March 1997.

Criminal Justice Act, 1984
(Electronic Recording of
Interviews) Regulations
1997 (S1 No 74 of 1997)
These regulations provide for the
electronic recording of interviews
with suspects detained under: sec-
tion 4 of the Criminal Justice Act,
1994; section 30 of the Offences
against the Sate Act, 1939; section
2 of the Criminal Justice (Drug
Trafficking) Act, 1996; or section 2
of that Act as modified by section
4(3) where the suspects are
detained in Garda stationsin which
equipment has been installed for
this purpose. The regulations came
into operation on 1 March 1997.

ELECTIONS

European Parliament
Elections Bill, 1996
This Bill has been passed by both

Houses of the Oireachtas. (See
also (1996) 14 ILT 200.)

EDUCATION

Universities Bill, 1996

This Bill has been amended in the
Select Committee on Socia Af-
fairs. (See also (1996) 14 ILT 220.)

Youth Work Bill, 1997

This Bill, as presented by Bernard
Allen TD, Minister of State at the
Department of Education, defines
youth work as a programme of
activity designed for the purpose of
providing developmental and edu-
cational training so as to assist the
persona and socia development of
young persons. The Bill aims to:
define the functions of Education
Boards regarding youth work;
establish a Youth Work Committee
in each Education Board; detail the
policy, budget, research, monitor-
ing and assessment of functions of
the Minister for Education regard-
ing youth work; establish a
National Youth Work Advisory
Committee; enable the allocation of
grants for youth work; and estab-
lish a voluntary Youth Council in
each of the functional areas to be
prescribed by the Minister.

EMPLOYMENT

Employment Equality Bill,
1996

This Bill has been passed by Dail
Eireann. (See also (1996) 14 ILT
200 and opposite at Equality.)

Principal: Aine O’Farrell

CALL US FOR FURTHER DETAILS
2 Arran Quay, Dublin 7. Tel: 872 2833 or 286 2097 (After Hours). Fax: 872 4486
EXCELLENCE IN REPORTING SINCE 1954

Doyle Court Reporters

Personal Injury Judgments for Trinity & Michaelmas 1996 now ready
We have pleasure in informing practitioners that we are now able to provide ‘Realtime Translation’,
a system which allows hearing impaired persons to follow court proceedings on a computer screen.
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Organisation of Working
Time Bill, 1996

This Bill has been amended in the
Select Committee on Enterprise
and Economic Strategy. (See also
(1997) 15 ILT 20.)

ENVIRONMENT

Litter Pollution Bill, 1996
This Bill has been amended in the
Select Committee on Finance and
General Affars. (See also (1997)
151LT 20.)

Freedom of Environmen-
tal Information Bill, 1997
This private member’s Bill, as
introduced by Noel Dempsey TD,
aims to enable members of the
public to gain access, subject to
certain limitations as outlined in
sections 6 and 7 of the Bill, to
information relating to the envi-
ronment where such information
is held by public authorities or
any person under the control of a
public authority and having pub-
lic responsibilities for the envi-
ronment. If passed, the Bill would
establish an appeals officer to
hear appeals arising out of the
proposed |egislation.

Shannon River Council
Bill, 1997

This Bill, as presented by Senators
Brendan Daly and Michael O'Ken-
nedy, aims to establish a body to be
known as the Shannon River
Council to co-ordinate the activities
of authorities, agencies and bodies
connected with the protection, con-
servation, management, water man-
agement and control of pollution in
the Shannon River catchment.

European Communities
(Natural Habitats)
Regulations 1997 (SI1 No
94 of 1997)

These regulations give effect to
Council Directive 92/43/EEC on
the conservation of natural habi-
tats of wild fauna and flora. The
Minister for Arts, Culture and the
Gaeltacht is empowered to desig-
nate special areas of conservation
and an obligation is placed on all

MAY 1997

ministers, local authorities and
other State bodies to have regard
to the provisions of the regulations
in carrying out their powers and
functions under certain enact-
ments under their control.

EQUALITY

Equal Status Bill, 1997

This Bill, as presented by the
Minister for Equality and Law
Reform, aims to outlaw discrimi-
nation in the non-employment
areas of: education; provision of
personal property and services;
disposal of land; accommodation;
and partnerships. The Bill specifies
grounds on which discrimination
would be prohibited: gender; mari-
tal status; family status; sexual ori-
entation; religion; age; disability;
race (including colour, nationality,
and ethnic or national origin); and
membership of the travelling com-
munity. Sexual and other harass-
ment would be prohibited in the
areas covered by the Bill and, if
passed, it would introduce mes-
sures to deal with discrimination
by registered clubs against mem-
bers or applicants for membership.
Claims of discrimination (other
than those concerning registered
clubs) would be dealt with by the
Director of Equality Investigations
from whom appeal would lieto the
Circuit Court. The Equality
Authority  (known as the
Employment Equality Agency
until the passing and commence-
ment of the Employment Equality
Bill, 1996 (see aso (1996) 14 ILT
200 and above at Employment))
would be given an extended remit
covering discrimination in both
employment and non-employment
areas. The Minister would also be
empowered to make regulations
concerning access to transport
facilities for disabled persons.

FAMILY

Occupational Pension
Scheme (Family Law Act,
1995) Regulations 1997 (S|
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No 64 of 1997)

The Family Law Act, 1995 pro-
vides, in section 12, that the court
may make a pension adjustment
order on or following the granting
of a decree of judicial separation.
Section 5(4) of the Pensions Act,
1990 (as inserted by section 4 of
the Pensions (Amendment) Act,
1996) provides for regulations
specifying guidelines for the pur-
poses of section 12 of the 1995
Act. These regulations, provide,
inter alia, for the manner in which
a contingent benefit, a designated
benefit, a residual benefit or a
transfer amount payable on foot of
a pension adjustment order are to
be calculated, together with the
manner of calculating the actuarial
value referred to in section 12(10)
and the amounts referred to in sec-
tion 12 (25) of the 1995 Act. The
regulations came into operation on
31 January 1997.

Fisheries (Commissions)
Bill, 1997

This Bill has been passed by both
Houses of the Oireachtas.

HEALTH AND SAFETY

European Communities
(Cosmetic Products)
Regulations 1997 (SI No 87
of 1997)

These regulations update the law in
relation to the manufacture, mar-

keting and sale of cosmetic prod-
ucts and consolidate into one set of
regulations the laws in relation to
cosmetic products. The regulations
prohibit the placing on the market
of cosmetic products which, under
normal conditions of use, are liable
to cause damage to human health.
The presence in cosmetic products
of certain listed substances is either
prohibited absolutely or permitted
subject to certain restrictions.
Positive lists of colouring agents,
anti-microbial preservatives and
ultraviolet sun-screen filters are
established which, subject to com-
pliance with any prescribed restric-
tions, are permitted to be used.
Labelling requirements are set out
and, with effect from 1 March 1997,
full ingredient labelling will be
required for all cosmetic products
placed on the market. The use of
ingredients tested on animals after 1
January 1998 with a view to use in
cosmetic products is prohibited, but
this date may be extended depend-
ing on progress in the development
of satisfactory alternative methods
of testing. The regulations also lay
down information which must be
kept available to the control author-
ities by the manufacturers and ini-
tial importers of cosmetic products
(including particulars relating to the
composition, quality and safety of
the products, as well as information
on the claimed effects and undesir-
able effects together with an assess-
ment on safety for human health).
The regulations, in accordance with
the provisions of article 3, come
into operation on various dates
between 1 March 1997 and 1 July
1998.

HEALTH SERVICES

Health (Provision of
Information) Bill, 1997
This Bill, as presented by Senator
Maurice Manning, aims to enable
the Minister for Health to proceed
with the establishment of popula-
tion registers for national pro-
grammes of screening for breast
and cervical cancer. The Bill
would also allow the National
Cancer Registry Board to continue
collecting data relating to cases of
all forms of cancer. This proposed
legislation is required so that the
proposed screening programmes
comply with the Data Protection
Act, 1988.

INTERNATIONAL AID

International
Development Association
(Amendment) Bill, 1997
The International Development
Association is an arm of the World
Bank which provides loans to the
world's poorest developing coun-
tries on highly concessionary
terms. The association was founded
in 1960 and the funds for such
loans are obtained principally by
periodic ‘replenishments’ which
are, in effect, grants provided by the
association’s richer member coun-
tries. This Bill, as presented by the
Minister for Finance, ams to en-
able the State to make a total pay-
ment of £13,000,000 to the Elev-
enth Replenishment of the Inter-
national Development Association.

PLANNING AND
DEVELOPMENT
Dublin Docklands Devel-
opment Authority Bill, 1996
This Bill has been amended in the
Select Committee on Finance and
Genera Affairs and passed by Dail

Eireann. (See aso (1997) 15 ILT
21.)

Local Government
(Mandatory Listing of
Historic Buildings and
Protection of Historic
Interiors) Bill, 1997

This private member’s Bill, asintro-
duced by Eoin Ryan TD and Sile de
Valera TD, aims to oblige planning
authorities to compile lists of build-
ings within their areas which are of
specid architectural interest and to
designate conservation areas within
which any works involving the
treatment of the interior or exterior
of abuilding (whether listed or not)
shall not be exempted development.
A duty would be imposed on the
owner or occupier of any building
which is either listed or isin a con-
servation area to ensure that the
building does not become endan-
gered. The Bill would amend cur-
rent planning legidation by provid-
ing extra protection for the interior
of a listed building. The Bill, if
passed, would create offences carry-
ing a maximum penalty on convic-
tion on indictment of afine of up to
£100,000 (together with a further
fine of £5,000 for each day there-
after that the offence is not reme-
died) and/or aterm of imprisonment
not exceeding three years.

LAW SOCIETY
TAXATION
COMMITTEE

Please supply

| enclose a cheque for £

Name:

ENDURING POWER OF ATTORNEY PRESCRIBED FORM

As per SI no 196 and 287 of 1996. Available in Word 2, 6 and 7, and WordPerfect 6.1. Reproduced with the
permission of the Controller, Government Stationery Office. Price per disk (incl p&p): £5 + 1.05 (VAT): £6.05

ENDURING POWER OF ATTORNEY - DISK
The Law Society, Blackhall Place, Dublin 7. Fax: (credit card payments only) 671 0704.
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BRIEFING

Local Government
(Planning and
Development) Regulations
1997 (SI No 78 of 1997)
These regulations amend the sec-
ond schedule to the Local
Government  (Planning and
Development) Regulations 1994
which prescribe development
which is exempted development
for the purposes of the Local
Government  (Planning and
Development) Act, 1963. The pre-
sent regulations provide that, sub-
ject to certain limitations, the addi-
tion of antennae for mobile tele-
phony to an existing radio mast is
exempted development. The
replacement of an existing radio
mast is also exempted develop-
ment provided, inter alia, that the
replacement does not exceed the
height of the original mast. The
regulations came into operation on
13 February 1997.

PRACTICE AND
PROCEDURE
Courts Bill, 1997
This Bill, as presented by Senator
Maurice Manning, ams to
increase the statutory maximum
number of ordinary judges of the
High Court from 19 to 22. The
explanatory memorandum notes
that the annual salary cost of a
judge of the High Court and sup-
port staff is £131,600.

Rules of the Superior
Courts (No 1) of 1997

(SI No 52 of 1997)

These rules make provision for an
addition to O 22 of the Rules of
the Superior Courts 1986 of a
new sub-rule 10(10) to provide
for applications for approval of
awards proposed to be made by
minors to any tribunal.

Rules of the Circuit

Court (No 1) of 1997 (S|

No 84 of 1997)

These rules provide for procedures,
and set out forms, in relation to the
making of applications to the
Circuit Court under the Judicial
Separation and Family Law
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Reform Act, 1989, the Family Law
Act, 1995, and the Family Law
(Divorce) Act, 1996. Therulesalso
specify the formsto be used for the
purposes of certificates required by
sections 5 and 6 of the Judicial
Separ-ation and Family Law
Reform Act, 1989 and sections 6
and 7 of the Family Law (Divorce)
Act, 1996. They revoke and
replace the Rules of the Circuit
Court (No 1) of 1989 and the Rules
of the Circuit Court (No 1) of
1994. The present rules came into
operation on 27 February 1997.

Solicitors (Professional
Practice, Conduct and
Discipline) Regulations
1997 (SI No 85 of 1997)
These regulations provide that a
solicitor may not act for both ven-
dor and purchaser in the sale and
purchase of a new residential unit
where the vendor is the builder, or
associated with the builder, of the
unit. This prohibition will not
apply where the vendor and pur-
chaser are associated companies or
where the vendor is related to the
purchaser by blood, adoption or
marriage. The regulations came
into operation on 1 April 1997 but
will not affect conveyancing trans-
actions where the solicitor was
engaged to act before that date.

Prisons Bill, 1997

This private member’s Bill, as pre-
sented by Liz O’ Donnell TD, aims
to amend the law relating to the
management and regulation of
prisons and places of detention
and custody. The functions in
respect of the maintenance, man-
agement and control of prisons
and custodial accommodation
(heretofore exercised by the
Minister for Justice) would be
transferred to the Prison Service —
a separate executive body to be
established under the proposed
legislation. The Bill would also,
inter alia, provide for the appoint-
ment of an Inspector of Prisons
and amendments to the law relat-
ing to temporary release.

PUBLIC SERVICE

Public Service
Management Bill, 1997

This Bill, as presented by the
Minister for Finance, seeks to intro-
duce the statutory basis for a new
management structure for the civil
service. The intention of these
reforms is to increase management
effectiveness, transparency of de-
partmental operation and account-
ability of civil servants. Under this
structure, specified tasks would be
assigned to secretaries general (cur-
rently departmental secretaries) who
would aso have managerial respon-
sibility for their departments. Each
secretary general would prepare a
strategy statement specifying, inter
alia, the objectives, ‘outputs and
strategies of the department. Once
approved by the relevant Minister,
these statements would be made
available to the public within a spec-
ified period. Arrangementswould be
put in place for the formal assign-
ment by secretaries general of spe-
cific tasks to other officers or grades
of officers within a department to
ensure that staff at various levels
have a clear idea of what is expected
of them. The appointment of so-
called ‘specia advisors' to Ministers
would be placed on a statutory foot-
ing and the Bill would, if passed,
alow certain public officers to
become corporations sole (which, at
present, only applies to Ministers).

SOCIAL WELFARE

Social Welfare Bill, 1997

This Bill, as presented by the
Minister for Social Welfare, aimsto
introduce a number of changes in
terms of rates and types of scheme
under the socia welfare code as
well as providing, inter alia, for
changes in the functions of the
National Socia Service Board.

TELECOMMUNICATIONS

Telecommunications (Misc-
ellaneous Provisions) Act,

1996 (Commencement)
Order 1997 (SI No 72 of
1997)

This order brings section 14(2) of
the Telecommunications (Misc-
ellaneous Provisions) Act, 1996
into operation with effect from 7
February 1997. The section
repeals certain provisions of the
Postal and Telecommunications
Services Act, 1983 relating to the
corporate governance of Telecom
Eireann.

European Communities
(Telecommunications
Terminal Equipment)
Regulations 1997 (SI No

73 of 1997)

These regulations give effect to
Council Directive 91/263/EEC, as
amended by Council Directive 93/
68/EEC, on the approximation of
the laws of EU Member States con-
cerning telecommunications termi-
nal equipment, including mutual
recognition of their conformity.

TRANSPORT

Merchant Shipping
(Commissioners of Irish
Lights) Bill, 1997

This Bill arises out of the decision
of the High Court in Patrick Keane
and Anor v An Bord Pleandla, the
Commissioners of Irish Lights and
Ors (a decision of Murphy J, 4
October 1995, upheld by the
Supreme Court on 18 July 1996) to
the effect that the powers of the
Commissioners of lrish Lights
under the Merchant Shipping Act
1894 could not be interpreted to
include the provision of radio-
based aids to maritime navigation
which were unknown at the time of
enactment. The Bill, as presented
by the Minister for the Marine and
passed by Dél Eireann, aims to
empower the commissioners to
continue to provide such modern
technological aids in the interests
of maritime safety and also to
make further provisionsin relation
to the functions of the commis-
sioners. The Bill, where appropri-
ate, would also give retrospective
effect to these powers.
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CONTINUING LEGAL EDUCATION

Continuing legal
education

Essential pension planning: tips and traps

ost solicitors do not plan

for retirement until it is too
late! The object of this seminar is
to equip you with the awareness
and knowledge to plan your
financial future. The main focus
of this seminar will be on the
planning of a pension from the
perspective of you, the consumer.
The need to take an active role in
your pension planning, and not
merely to rely on your broker or
insurance company will be high-
lighted. Awareness about finan-
cial issues has been heightened in
recent years and now more and

Venue: Jury’s Hotel, Dublin
Date: Wednesday 21 May

more people are no longer pre-

pared to accept products offered

to them without closer scrutiny.
Among the questions to be

addressed at the seminar are the

following:

» Does the Pensions Act, 1990
affect pension planning?

« What is the legal structure of
pensions?

« What are the tax advantagesin
taking out a pension?

« What criteria apply in choos-
ing your pension investment?

« How will you ensure that your
financial position is secure in

Time: 5-7pm
Fee: £35 per person

the event of premature retirement
duetoill hedth or redundancy?

« What is the role of the indepen-

dent adviser and what are the
advantages of fee-based advis-
ers over those on a commission
basis?

« What options are available if

you are unhappy with the way
your pension is being managed
or its performance?

« Why is it important not only to

compare the performance level
of pensions but also the underly-
ing cost of one product against
another?

Consultants:

Jill Kerby, Family Money
Correspondent, The Irish Times

Kevin Finnucane, Solicitor,
Director and Legal Adviser,
Coyle Hamilton Ltd and
Chairman, Association of
Pension Lawyersin Ireland

Charles Meredith, Solicitor,
Retired Senior Partner,
McMahon & Tweedy,
Solicitors, Dublin

Jim Cotter, Former President,
Irish Brokers Association,
Growth Investments Limited,
Dublin

The essentials of personnel management

he object of this seminar isto
provide practitioners with an
insight into the core skills of per-
sonnel management. The course
will assist practitioners in devel-
oping a positive personnel policy
in line with the needs of their
practices. The format of the semi-
nar will include lectures and case
studies.
The seminar will focus on the
following issues:
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Venue: Jury’s Hotel, Dublin
Date: Wednesday 28 May

« Human resource objectives and
strategies

» Recruitment and selection of
staff

- How to motivate for improved
performance and to motivate
staff to higher levels of respon-
sibility

« Performance management and
appraisal

« Delegating work and responsi-
bility

Time: 2-6pm
Fee: £55 per person

« How to understand, avoid and
resolve conflict
« How to promote positive
employee relations.
The course leader, Mary Han-
son, is a training consultant who
specialises in selection interview-
ing, performance appraisal and the
development of personnel policies
for leading business organisations
and professional bodies. She has
run a number of training pro-

grammes for the IMI. She has also
run a series of management devel-
opment programmes for the
European Commission. She previ-
ously held posts both as a training
specialist and Personnel Manager
with the Institute of Public
Administration and was Employee
Development Manager with Bank
of Ireland Lifetime Assurance.

Places available on this course
are strictly limited.

LAW SOCIETY GAZETTE 41



CONTINUING LEGAL EDUCATION

Effective time management

he object of this seminar isto
assist you to use your time
more effectively as a resource. It
will enable you to acquire the
necessary skills to minimise time
traps with a view to maximising
your professional effectiveness. It
will be of assistance to all busy
practitioners.
Among the issues to be
addressed at the seminar are the
following:

Stress

Venue: Jury’s Hotel, Dublin
Date: Wednesday 4 June

« Thekey to managing time

« Optimum scheduling of your
day and week

» How to establish and work to
the longer term priorities

« How to balance time between
competing priorities

« The key elements of effective
delegation

« Desdling with interruptions

« How to minimise time wasters

« Strategic planning/action plan-

management: tips and

Time: 2-5.30pm
Fee: £55 per person

ning for improved effectiveness.
The course leader, Dr Tom
McConalogue, is a management
development specialist and organi-
sational consultant. He specialises
in developing interpersonal skills
including communications, delega-
tion, motivation and time manage-
ment. He also works as a process
consultant with organisations man-
aging their own stategic or cultural
changes. Heisamember of the fac-

ulty of the IMI where he runs man-
agement  development  pro-
grammes. He also works as a con-
sultant in a variety of public, pri-
vate and non-profit organisations.
He has awide experience of work-
ing in different cultures, including
overseas in the USA, Africa and
the Middle East, most recently in
Cyprus, Iran and Thailand.

Placeson thiscourse are strict-
ly limited.

traps

tress is a widely used but little

understood term. In essence, it
occurs when there is a mismatch
between a person’sinterpretation of
the demands being placed on him
or her and the ability to cope with
those demands. Thus, stress is not
tied to asituation but to an individ-
ual’s interpretation of a situation.

The socia system of the west-
ern world isfounded largely on the
work ethic. Since most of us spend
at least athird of our livesin some
sort of job, work is a major aspect
of our lives.

The nature of a solicitor’s prac-
tice which encompasses high work
load, the constant necessity to
meet deadlines, financia worries,

© ESSENTIAL PENSION PLANNING: TIPS AND TRAPS (21 may) ®
©® THE ESSENTIALS OF PERSONNEL MANAGEMENT (28 may) ®
® EFFECTIVE TIME MANAGEMENT (4 June) ® STRESS MANAGEMENT: TIPS AND TRAPS (10 June) ®

Name

Venue: Blackhall Place
Date: Tuesday 10 June

the need to work long hours, rela-
tionships with clients, colleagues
and staff and administrative duties
would indicate that stress in the
profession isarelatively common-
place phenomenon. Indeed, it has
now been clearly established that
stress is the trigger mechanism for
many illnesses.

The object of this seminar isto
enable practitioners to identify the
causes, signs and effects of dis-
abling stress. It will also seek to
identify methods of managing and
preventing organisational stress.

The seminar will focus on the
following issues:

« Themain sources of stressin
the work place

Firm

(BLOCK LETTERS)

Address

Time: 5-7pm
Fee: £35 per person

« The emotional, psychological,
physical and behavioural
effects of stress

« Methods of minimising or
eliminating stress and its
effects

« Dealing with overload

« The major techniques for
changing sources of stress:
— time management
— delegation
— prioritisation
— conflict management

« Methods of increasing your
tolerance of stress

« How to design an action
plan to replace stress
reactions by a more positive

response.

The course leader, Professor
Ciaran A O’'Boyle, isProfessor of
Psychology in the Medical School
of the Royal College of Surgeons
in Ireland. He is consultant psy-
chologist to Aer Lingus, to the
PARC Group, to the Irish Defence
Forces and to the International Air
Transport Association. He is a
management training consultant
for the WHO. His mgjor training
specidisations are in applied psy-
chology and stress management.
He has run stress management
courses for leading business organ-
isations and professional bodies.
He has recently lectured on this
subject to members of the Law
Society of Northern Ireland.

DDE

Phone

Please reserve
Please reserve
Please reserve
Please reserve

| enclose cheque £

Fax

Signature

place(s) for me on ESSENTIAL PENSION PLANNING: TIPS AND TRAPS (£35 per person)
place(s) for me on THE ESSENTIALS OF PERSONNEL MANAGEMENT (£55 per person)
place(s) for me on EFFECTIVE TIME MANAGEMENT (4 June) (£55 per person)
place(s) for me on STRESS MANAGEMENT: TIPS AND TRAPS (£35 per person)

Date

Year qualified

«

Please return to:
Barbara Joyce,
Solicitor, Law Society,
Blackhall Place,
Dublin 7,

tel: 01 671 0200,

fax: 01 671 0064.
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PEOPLE AND PLACES

Annual conference

Barcelona '97

Ward McEllin, John Shaw and Law Society past
president Adrian Bourke at the Fiesta de Torre
del Lleons

Cork contingent: President Frank Daly with Mary McSweeney and Etta
Barrett. Also pictured are Richard Martin, Justin Condon, Terry English, John
Dwyer, Daphne Barr and Jerome O’Sullivan

Elizabeth Bourke, Ruth Bourke, Mo Comyn, Nicholas Comyn and
Ann McEllin

Past president Andrew F Smyth (centre) with Pat Dunleavy,
Louise Dunleavy, Gillian Rankin and Alastair Rankin, President, Law
Society of Northern Ireland

Frank Daly with his two new friends Mafiuel and José

Maura O'Byrne, John Jermyn, Walter O’'Byrne and Pat Daly
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PEOPLE AND PLACES

Pictured at the presentation
ceremony for the Diploma in
Legal French: Deirdre Fox, Law
School, Jean Solito and Luke
Brockie from the Alliance Francaise,
Education Committee chairman Pat
O’Connor, Law Society President
Frank Daly and Tidgh O’Sullivan,
President, Alliance Francaise. (See

also page 9)

At the launch of the New

Horizons programme in
Blackhall Place were Rachel
Curran, Geraldine Hynes, Law
Society Careers Adviser,
Philippa Howley, John Costello
and Raymonde Kelly. (See also
page 7)

w 2V .

The Corporate and Public Services Solicitors Association held its inaugural
conference in Dublin’s National Gallery last month. Pictured are the association’s
council members: (front row) Maria Browne, Caroline Conroy, Anne Counihan,

President, Patricia O’Shea, Ethna McDonald and Orla O'Neill;
(back row) Enda Toomey, Secretary, John McDaid, Barry Donoghue, Martin Sills,
Treasurer, and David O'Hagan

IRISH KIDNEY WHO WILL FIGHT

ASSOCIATION IRELAND'S
Ponor House, NUMBER ONE KILLER?

156 Pembroke Road,
Ballsbridge, Dublin 4.
Tel: 01 -668 9788/9 Heart Attack and Stroke cause 46% of all
Fax: 01 - 668 3820 deaths in Ireland

The Irish Kidney Association was formed in 1978 to: WE WlLL

1. Promote the genera welfare of persons suffering . . .
Kidney failure - financial and psychological. IRF, i ri%'StHereOL chha”tab'e %rgsi”'skat'on:

2. To give advice and guidance to parents and relatives. Ignts Heart Lisease and >troke

3. To arrange lectures, conferences and meetings through Education, Community
pertaining to kidney disease. Services and Research.

4. To support research projects into the causes and
effects of inherited disorders and kidney failure. IF YOU WILL

5. To print and distribute the Multi-Organ Donor Card Remember the IHF when vou are making vour
ad actively promiote public awareness of organ will - you can contribyute to our wo?ky

failure. . . . :
without losing capital or income

REMEMBER US WHEN during your lifetime.
MAKING A WILL! e

Certified by the Revenue Commissioners as a charity: 6327 FOUNDATION

OUR FINANCIAL ASSISTANCE IS NATIONWIDE 4 Clyde Road, Dublin 4
Telephone: 01-6685001
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BOOKS

-

Book reviews

Anti-discrimination law in Britain

Colin Bourn and John Whitmore
Sweet and Maxwell Ltd (1996), Cheriton House, North Way, Andover, Hants SP10 5BE, England. |SBN: 0 421 564 202.

M gjor changes to Irish anti-
discrimination law are due

shortly with the enactment of the
Employment Equality Bill, 1996
and the Equal Satus Bill, 1997.
Our new legislation will prohibit
discrimination on grounds of gen-
der, marital and family status,
sexua orientation, religion, age,
disability, race and for being a
member of the traveling commu-
nity. Arising from our member-
ship of the European Community,
we have had employment equali-
ty legidation prohibiting discrim-
ination on grounds of sex (and
marital status).

This book istimely for an Irish
audience as Great Britain (includ-
ing Northern Ireland) has had
anti-discrimination law in respect
not only of gender and marital
status but also on grounds of race
and disability and, of course, reli-
gion with the fair employment
legislation in Northern Ireland.
Thisbook will provide avery use-
ful basic text to help us in the
early stages of our new legisla-
tion.

The book is divided into ten
chapters, starting with a very use-
ful introduction to the legal
framework of equality law. Thisis
a very useful and interesting
overview of equality law in Great
Britain; for example, it has an
excellent section on the EC
Directives on equal pay and equal
treatment with some of the rele-
vant case law. The chapter then
finishes on perhaps a more som-
bre notein stating that Britain was
not a signatory to the Social
Policy Agreement of the
Maastricht Treaty, but the authors
point out that this does not put the
clock back or undermine the
existing provisions of the equality
directives.

MAY 1997

Chapter 2 is a very useful
chapter on sex and race discrimi-
nation. It looks at recent case law
from the European Court of
Justice, for example, Webb (preg-
nancy and women working on
fixed-term contracts), Gillespie
(maternity pay), Dekker (refusing
a pregnant woman employment),
and Enderby (indirect pay dis-
crimination). It also sets out the
basics of handling discrimination
cases based on grounds of an indi-
vidual’s ‘national origin’ and
includes a full exposition of the
leading cases of Mandla v Dowell
Lee (House of Lords) and CRE v
Dutton (Court of Appeal) on
establishing whether an ethnic
group exists or not. This text
should assist in understanding the
application of the wider grounds

of discrimination as provided in
our new legislation.

A full chapter isdevoted to dis-
ability discrimination which is
also good background reading in
preparation for our own legisla-
tion. Chapter 8 considers discrim-
ination outside employment. This
is useful within the context of our
Equal Status Bill as Great Britain
has had similar legidation for a
number of years so thereisagood
introduction to the case law asso-
ciated with such legidlation.

For the future, thereis an inter-
esting section on monitoring of
employment data, consideration
of quotas, ‘target-setting’, posi-
tive action and contract compli-
ance —aterm originating from the
United States which is commonly
used to describe procedures used

by governmental agencies to
ensure that companies to which
they give contracts to supply
goods and services are pursuing
equal opportunities as employers.
Of course, this book like many
other British employment text-
books, uses shorthand references
to their legislation, such as SDA,
RRA, EOC, CRE, DDA, whichto
an Irish reader is confusing.
Thisbook isrecommended asa
good introduction to the wider
grounds of statutory discrimina-
tion in employment and the provi-
sion of services. Lawyersinterest-
ed in anti-discrimination and
socia law should find it not only
useful but interesting too.

Frances Meenan is a Dublin-
based solicitor.

Divorce in Ireland: the options,
the issues, the law

Kieron Wood and Paul O’ Shea

The O’ Brien Press (1997) 20 Victoria Road, Dublin 6. SBN: 0-86278-534-3. Price £8.99 paperback

Neither a sexual revolution
nor enlightened legislation
can eliminate the taboo of
divorce. So wrote Alvarez in Life
after marriage (1981). Divorce,
noted the author, is like a ghost,
chilly and half-perceived, even in
those to whom religion no longer
means much and society does not
accuse. Pride, or the superego,
takes over where the Church and
community leave off.

Kieron Wood, barrister, well-
known to readers as the former
religious affairs correspondent
and, subsequently, legal corre-
spondent for RTE and Paul
O’ Shea, solicitor, who has a par-
ticular interest in family law,
deliver to readers in the words of

Mrs Justice Catherine McGuin-
ness, who wrote the foreword, ‘a
wide ranging summary of reme-
dies available to those suffering
from the tragedy of marriage
breakdown’.

In a short note here, one can
only refer briefly to certain features
of the book. Separate chapters con-
sider civil nullity, judicia separa-
tion, divorce, the family home,
pensions and tax, as well as other
subjects. There is aso a separate
section providing a synopsis of the
Family Law (Divorce) Act, 1996.

An interesting feature of the
book is the compilation of what
may be termed sample ‘prece-
dents'. The book contains a sam-
ple separation agreement, civil

nullity petition, judicial separation
application, affidavit of means and
an affidavit of discovery. Thereis
also glossary of legal terms and a
list of useful addresses.

Kieron Wood and Paul O’ Shea
have written a book that may be
read with profit by both lawyers
and lay persons. It does not pur-
port to be an exhaustive legal text-
book but an ‘at-a-glance’ guide,
presenting a clear and practical
explanation and a rich source of
information on an important area
of thelaw that will impinge direct-
ly or indirectly on the lives of
many of us.

Dr Eamonn Hall is Chief Legal
Officer of Telecom Eireann plc.
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Gale on Easements

Editors: Jonathan Gaunt QC and Paul Morgan QC
Sweet & Maxwell Limited (1997), Cheriton House, North Way, Andover, Hants SP10 5BE, England. Price: stg £125

ale on Easements was first

published in 1839, prompted
partially by the passing of the
Prescription Act 1832. Even by
1839, this terse but awkward
piece of legislation had engen-
dered at |east as much ‘doubt and
confusion’ as it had purported to
dispel. Gale rued the comparative
dearth of decided case law on
easements in his attempt to distil
the subject in a book. Nowadays,
there is no shortage of case law.
The difficulties begotten by the
Prescription  Act, however,
remain.

Thisisthe first edition of Gale
in 11 years. In broad terms it fol-
lows a format similar to previous
editions.

Editors Gaunt and Morgan,
themselves practising senior
counsel, acknowledge the poten-
tial shortcomings of a text, how-
ever erudite, written in the
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leisurely style of 150 years ago
for practitioners of law in the
busy and urgent modern world. In
deference to this, they have intro-
duced numbered section headings
which are summarised at the start
of each chapter. Thetable of cases
alludes not to pages but to these
paragraph numberings.

Perhaps it is unavoidable, in
preparing a modern edition of an
historic reference work after
many previous editions, that edi-
tors will produce more an accu-
mulation than a synopsis.
Notwithstanding their tip of the
cap to the exigencies of fraught
modern practitioners, editors
Gaunt and Morgan acknowledge
having ‘come greatly to respect
the impeccable summaries and
informed examination of the
decided cases' and their manner
of proceeding demonstrates this.
Sometimes one encounters the

‘and then there was ..." style of
approach, notably in the chapter
on rights of way. At 623 pages
(including all references), and
costing £125, the 16th edition of
Gale on Easements is a weighty
proposition.

There is much to get through,
but this edition is well presented,
capably indexed and rewards the
attention it demands.

Irish readers should be circum-
spect. Little, for instance, isto be
garnered of relevance to an Irish
practitioner from the chapter on
party walls and access to neigh-
bouring land.

Also, primarily on account of
the preponderance of leasehold
titles in this jurisdiction, and in
part as a result of the delay in
enacting the Prescription Act,
1832 in Ireland until 1858, in cer-
tain marked regards Irish law has
followed its own course. In par-

ticular, the decision of the
English Court of Excheguer in
Bright v Walker (1834) that atitle
claimed under the Prescription
Act, in order to be effective, must
bind the fee ssimple, has never
rested easily in Irish law. This
issue was explored by the Irish
courts in Beggan v McDonald
(1877). The two jurisdictions
also notably differ, in decided
cases, on whether the tenants of a
common landlord can claim pre-
scriptive rights over the property
of each other.

In summary, thisis a valuable
addition to the literature of prop-
erty law, but should be studied
carefully in conjunction with the
relevant chapters from Irish prop-
erty law textbooks.

Albert Power is Director of
Education and Principal of the
Law Society's law School.
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LOST LAND

CERTIFICATES
Registration of Title Act, 1964
An application has been received
from the registered owners men-
tioned in the schedule hereto for the
issue of aland certificate as stated to
have been lost or inadvertently
destroyed. A new certificate will be
issued unless notification is received
in the Registry within 28 days from
the date of publication of this notice
that the original certificateisin exis-
tence and in the custody of some per-
son other than the registered owner:.
Any such notification should state the
grounds on which the certificate is
being held.

(Register of Titles), Central Office,
Land Registry,Chancery Street,
Dublin

(Published 2 May 1997)

Regd owner: Cornelus Doherty;
Folio: 2870; Land: Tullintowell;
Area: 27a 2r 25p; Co: Leitrim

Regd owner: DenisK O'Brien and
Anne O'Brien; Folio: 14822F,
Townland: Sluggary; Co Limerick

TEMPLE BAR/
WELLINGTON QUAY -

TOLET

Ground floor premises on
two levels
(1200 sg.ft. in total)
Tax incentive area
(double rent allowance) Suit
solicitor’s office close to
Four Courts Rent £15,000
per annum
(no premium)
Phone: Emmett Brady
6777250 8 am - 6 pm

SLATTERY
Legal & General Office Supplies Ltd

Since their strategic alliance with
Legal & General, Slattery’s have
become the new force supplying
office supplies and printed legal
stationery to all its Legal clients
with the best value and variety
available. This was highlighted in
February when Slattery’s scooped
three awards in the first ever
Stationery Trade Review Dealer
Excellence Awards. Winning the
Training  Excellence  Award,
Technology Award and the most
coveted Dealer of the year Award.
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Regd owner: Patrick Tracey; Folio:
9379F; Land: Prop 1-
Castlesaunderson, Prop 2 -
Castlesaunderson; Area: Prop 1 -
8.063 acres, Prop - 2 8.138 acres,
Co Cavan

Regd owner: Elizabeth Kirwan;
Folio: 4545; Land: Prop 1 -
Rathgibbon North, Prop 2 -
Rathure North; Area: Prop 1 - 41a
3r 38p, Prop 2 - 5a.2r 5p; Co
Kings

Regd owner: Mary Frances El
Khouri; Folio: 2558F; Lands:
Leixlip in the Barony of Salt
North; Co Kildare

Regd owner: Maggie Mulligan;
Folio: 10594; Land:
Aghnasedagh; Area: 11a Or 34p;
Co Monaghan

Regd owner: Peter and Mary
Hallinan; Folio: 20037F; Land:
Ballymacreese; Area: 0.22
hectares; Co Limerick

Regd owner: Dermot and Martina
McGuinness; Folio: 979L; Land:
Marshes Upper, Dundalk; Area: 0
acres 0 roods 5 perches; Co Louth

Regd owner: James Burke; Folio:
25353; Land: Drumavanagh;
Area 0a Or 15p; Co Cavan

Regd owner: Mary Coyne (o/w
Kyne), Rosshill, Galway, Co
Gaway; Folio: 33422; Co Galway

Regd owner: Sean D Ward and
Anne Marie Ward; Folio: 1525L ;
Lands: Killarney and Barony of
Rathdown; Co Wicklow

Regd owner: Patrick Thomas
Whelan (deceased); Folio: 3843;
Land: Dinan; Area: 19a 0r 28p;
Co Longford

Regd owner: Elizabeth Fanning
(deceased) and Richard Fanning;
Folio: 7654; Land: Kilmichael;
Area 19a 3r Op; Co Wexford

Regd owner: Stephen Parker Junior;
Folio: 13355; Land: Kilkenny
Abbey; Area: 11a 2r 16p; Co
Westmeath

Regd owner: Sean Cahill; Folio:
1304F; Land: Kilmacannon; Area:
12.469 acres, Co Longford

Regd owner: Robert John Vickery;
Folio: 29944; Lands: Gurteenroe
in the barony of Bantry; Co Cork

Regd owner: Patrick and Marion
Caffrey; Folio: 18645; Land:
Martinstown; Co Meath

Regd owner: Joseph Patrick
O'Keeffe; Folio: 12589; Land:
Ballysallagh; Co Waterford

Regd owner: Patrick Mulcair; Folio:
6083L; Land: Clondrinagh; Co
Limerick

Regd owner: John Doyle
(deceased); Folio 1838R (closed
to 1199F); Area: 61a 2r 20p; Land
Rathgeran; Co Carlow

Regd owner: Thomas Kelly; Falio:
20994 (closed to 24843); Land:
Prop No 2 - Kilglass, Prop No 3 -
Glenacurrane; Area: Prop 2 - 29a
3r 28p, Prop 3 - 16a 0r 23p; Co
Limerick

Regd owner: William Joseph
Cosgrove and Myra Bridget
Cosgrove of 66 Cappaghmore,
Clondakin, Dublin 24; Folio:
19341L; Lands: Property situated
to the South West of the Lucan-
Dublin Road in the town of
Clondalkin; Co Dublin

Regd owner: John Murphy; Folio:
3733; Lands: Boola and Barony
of Duhallow; Co Cork

Regd owner: Patrick Mullen
(deceased); Folio: 20221; Land:
Ballymacool; Area: 11.900
hectares, Co Donegal

Regd owner: John Gough; Folio:
9288F; Lands: Ballylinchy in the
Barony of Carbery West (East
Division); Co Cork

Regd owner: Michael Scott; Folio:
24803; Land: Rossdohan; Area:
20a 3r 12p; Co Kerry

Regd owner: Brendan Igoe; Folio:
11298; Land: Farraghroe; Area:
7a2r 7p; Co Longford

Regd owner: John Butler
(deceased); Folio: 4810R; Land
Prop 1 - Cloniffeen, Prop 2 -
Cloniffeen; Area: Prop 1 - 0a 1r
32p, Prop 2 - 1a2r 20p, Co Kings

Regd owner: Paddy Lavelle,
Church Road, Belmullet, Co
Mayo; Folio: 16024F; Townland:
Belmullet; Area: 0.090a; Co
Mayo

Regd owner: Patrick O’ Connell and
Marie O’ Connell, 72 Castleknock
Elms, Castleknock, Dublin 15;
Folio 16983F; Lands: Townland
of Blanchardstown in the Barony
of Castleknock; Co Dublin

Regd owner: Richard J Nugent
(deceased); Folio 1415; Land:
Ballymaurice; Area: 29a Or 15p;
Co Longford

Regd owner: Patrick Casey; Folio:
22703; Land: Cahercorney; Area
1a0r 10p; Co Limerick

James Hyland
& Company

FORENSIC ACCOUNTANTS

26/28 South Terrace,
Cork, Ireland.

Phone (021) 319 200

Fax: (021) 319 300
E-mail jhyland @ indigo.ie

Regd owner: Denis Anthony
Dowling; Folio: 1709; Land:
Graigue Glebe; Area: 18a 0r 12p;
CoKerry

Regd owner: Patrick Gunning;
Folio: 2298; Land: Ballinlug;
Area 38a 1r 30p; Co Westmeath

Regd owner: Patrick O'Brien
(deceased) and Christina O’ Brien;
Folio: 14370F; Land: Clogher
East; Area: 0.556 acres; Co
Limerick

Ryan, Richard Fr, deceased, late of
Garranbehy, Rosbercon, New Ross,
Co Wexford. Would any person
having knowledge of awill executed
by the above named deceased who
died on 7 September 1983, please
contact James P Coghlan &
Company, Solicitors, New Ross, Co
Wexford, tel: 051 421301, fax: 051
422793

Walsh, Thomas, deceased, late of
Listerlin, Tullogher, Co Kilkenny.
Would any person having knowl-
edge of awill executed by the above
named deceased who died on 15
August 1980 please contact James P
Coghlan & Company, Solicitors,
New Ross, Co Wexford, tel; 051
421301, fax: 051 422793

Smyth (Smith), Thomas, deceased,
late of 5 Commons East, Drynam
Road, Swords, Co Dublin. Would
any person having knowledge of a
will executed by the above named
deceased who died on 26 August
1996, please contact Francis
Fitzpatrick & Company, Solicitors,
11 Upper Mount Street, Dublin 2,
tel: 6613657, fax: 6765434

K CORPORATE
INVESTIGATIONS

108 Upper Drumcondra Road
Dublin 9
Tel: (01) 8570555 / 8368477
Fax: (01) 8570566

* Family Law

* Personal Injury

* Fraud

* Forensic | nvestigations
* Trade Mark/Copyright

Investigators to the legal profession
since 1947. Principal; Sandra Mara
(Mobile 087-576111) Document
Exchange No 101001 - Drumcondra
* Brochure available on request *
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Fagan, James, deceased, late of 61
Brandon Road, Drimnagh, Dublin
12. Would any person having knowl-
edge of awill executed by the above
named deceased who died on 5
January 1997, please contact Good &
Murray Smith & Company,
Solicitors, 40-43 Nassau Street,
Dublin 2, tel: 6791201, fax: 6795854
(reference PD/CK/FAGAN000001

Egan, Thomas, deceased, |ate of 5
West View, Corrduff,
Blanchardstown, Dublin 15 and for-
merly of 139 Phibsboro Road,
Dublin and aso formerly of Lorcan
Road, Santry, Dublin. Would any
person having knowledge of awill
executed by the above named
deceased who died on 31 August
1996, please contact Messrs Fair &
Murtagh, Solicitors, Main Street,
Moate, Co Westmeath, tel: 0902
81120, fax: 0902 81749

McCarthy, George, deceased, late
of 64 All Saints Road, Dublin 5.
Would any person having knowledge
of awill, including awill dated 29
April 1990, executed by the above
named deceased who died on 11
February 1997, please contact
Baynes & Company, Solicitors, 4
Lombard Street East, Westland Row,
Dublin 2, tel: 6712384, fax: 6712881

McL oughlin, Thomas, deceased,
late of 8 Bulfin Gardens,
Kilmainham, Dublin 8. Would any
person having knowledge of awill
executed by the above named
deceased who died on 6 March 1996,
please contact Sheil, Solicitors, 36
Charles Street West, Dublin 7, tel:
6715577, fax: 8725071

Carey, Anthony (otherwise Tony
Carey), deceased, |ate of Sunnyhill,
Kilcullen, Curragh, County Kildare

HOL | DAY
I N WEST CORK

b '-H":.:.-ﬂ‘ ;
- ——
“House for réift
July/August e Secluded
Sleeps 6 (1 double, 2 twin)
11/2 MILES FROM SEA
Beside lake

Has washing machine,
dishwasher, T.V,, central heating

£350 per week

PHONE
028 33388
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(otherwise Ballysax Hill, Curragh,
County Kildare). Would any person
having knowledge of awill executed
by the above named deceased who
died on 14 March 1997, please con-
tact Reidy Stafford, Salicitors,
Newbridge, Co Kildare, tel: 045
432188, fax: 045 433019 (ref. TIS)

MISCELLANEOUS

Northern Ireland Agents for al
contentious and non-contentious mat-
ters. Consultation in Dublin if
required. Fee sharing envisaged.
Officesin Belfast, Newry and
Carrickfergus. Contact Norville
Connolly, D & E Fisher, Solicitors, 8
Trevor Hill, Newry, tel: 0801693
61616; fax: 0801693 67712

Personal Injury Claimsin England
and Wales. Specidist P | solicitors
with officesin London and
Birmingham can assist in all types of
injury claims. One of our staff isin
Ireland for one week in every month.
Legal aid available to clients that
qudify. Contact David Levene &
Company, Ashley House, 235-239
High Road, Wood Green, London
N22 4HF, England, tel: 0044 81 881
7777; fax: 0044 81 889 6395 and
Bank House, Cherry Street,
Birmingham, B2 5AL, tel: 0044 21
633 3200; fax: 0044 21 633 4344

London West End Salicitors
will advise and undertake UK-
related matters. All areas -
corporate/private client.
Resident Irish solicitor.
Reciproca arrangement and
fee sharing envisaged. Agency
work aso. Contact: Ellis &
Fairbairn, 26 Old Brompton
Road, South Kensington,
London SW7 3DL,

tel: 0044 71 589 0141,

fax: 0044 71 225 3935

Agents - England and Wales. We
arewilling to act as agents for Irish
solicitorsin civil and criminal litiga-
tion. Contact: Olliers, Salicitors,
Alderman Downward House, 2/3 The
Birtles, Civic Centre, Wythenshawe,
Manchester M22 5RF, tel: 0044 161
437 0527; fax: 0044 161 437 3225

Northern Ireland Solicitors.
Established for over 20 years. Will
advise and undertake all contentious
and non-contentious Northern Irish
legal matters on an agency or other-

CORPORATE/COMMERCIAL and LITIGATION
JOLICITORSREQUIRED

RONAN DALY JERMYN, a leading Cork-based commercial practice,
seeks solicitors in the following disciplines:

CORPORATE/COMMERCIAL
Solicitor, with two to four years’ general corporate/commercial
background, is sought to join busy and successful department which deals
with a wide range of business clients.

LITIGATION
Solicitor required for Litigation Department, two to four years’ experience
to deal primarily with PI Defence and commercial litigation work.

Applicants must be highly motivated and possess a pragmatic and commercial
attitude as well as an excellent legal knowledge. All applications will be treat-
ed in the strictest confidence. Please apply in writing by 6 June 1997 to the
Managing Partner, Ronan Daly Jermyn, 12 South Mall, Cork.

wise basis. Contact: Karen O’ Leary,
T.EW. Huey & Company, 11
Limavaddy Road, Londonderry
BT47 13U, tel: 080 1504 42184, fax:
080 1504 311231; E-mail: tewhu-
eyc@iol.ie

Northern Ireland Solicitors. Will
advise and undertake N.I. related
matters. All areas Corporate/Private.
Agency or full referral of cases as
preferred. Consultations in Dublin or
elsewhere if required. Fee Sharing
envisaged. Donnelly Neary &
Donnelly, 1 Downshire Road, Newry,
Co Down, tel: 0801-693-64611; fax:
0801-693-67000. Contact K J Neary

For sale Seven Day Ordinary
Publican’s Licence. Repliesto
Gerard F O’ Donnell, Solicitor,
O'Donnell Kilfeather, “The Halls’,
Quay Street, Galway, tel: 091
562037, fax: 091 562038

Three Solicitor firm would like to
hear from sole practitioner re amal-
gamation, association, or acquisition.
Confidentiality assured. Reply to
Box No 40

Accommodation and/or facility and
overhead sharing required by sole
practitioner in or around City Centre
area. Reply to Box No 41

Solicitor seeking premisesto rent or
buy in Dublin City areawould like to

JOHN A. CAMPBELL

M.A. Dip. Eur. Law. Dip. Arb. Law
has established his own

practice under the style of

J. A. Campbell & Co.
SOLICITORS

Mespil House, Sussex Road, Dublin 4

Telephone (01) 668 8278
Facsimile (01) 660 0729

hear from anyone in same situation
with a view to sharing resources.
Reply to Box No 42

Wanted small fire-proof wills safe
for solicitors practice, tel: 0503 30833

EMPLOYMENT

German legal trandator, state cer-
tificate, seeks position in court or
solicitor’s office, tel: 01 8383845

Conveyancing assistant available
part-time/freelance. Reply to Box
No 43

Apprenticeship sought by law grad-
uate. Professiona course completed
and computer literate. Reply to Box
No 44

Legal Secretary: top firm of Dublin
solicitors requires secretary with min
2 yrsexp for various role with lots of
client contact. Lesley Oshorne at
Oshorne Recruitment, 22 Ely Place
Dublin 2, tel: 6627557, fax: 662
8689

ENGLISH AGENTS:

Agency work undertaken
for Irish solicitorsin
both litigation and
non-contentious matters —
including legal aid.

Fearon & Co,
Solicitors,

Westminster House,

12 The Broadway, Woking,
Surrey GU21 5AU.
Tel: 0044 1483 726272
Fax: 0044 1483 725807
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