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Introduction

Since the establishment of vicarious liability in 18" century,! the doctrine has been a fluid
one.? The law encompassing it has been criticised as founded on the unclear theoretical
basis® and envisaged as ‘the creation of many judges who have had different ideas
[...][about] its justification or social policy, or no idea at all’.# The courts have recently
dramatically amplified the remit of this doctrine ignoring its normative rules.®

Vicarious liability is a form of strict liability imposed ‘for a tort committed by an employee not
based on any fault of the employer’.® It goes against the jurisprudential framework of tort law
that the claimant should be compensated by the wrongdoer himself,’ therefore, it requires a
convincing justification.®

Literature review

Generally, the philosophical basis of tort law is underpinned by the concept of corrective
justice, as developed by Aristotle.® Its objective is to do justice between individuals, thus, it is
‘interpersonal or bipolar justice’.’® However, vicarious liability seems to be an exception to
this, as it is governed by the philosophical drivers of distributive justice.!! Distributive justice
is concerned with the distribution of benefits and burdens in society.'? Inherently, it is
connected with economic theories of internalisation, deterrence and loss spreading.*®* The
research will scrutinise these philosophical theories in depth. This will aid to find the
convincing basis and rationale for vicarious liability.

Additionally, the justifications for vicarious liability are largely based on policy: the
compensation!* or ‘deep pockets’,*® loss distribution, enterprise liability, risk and control
arguments.'® These policy reasons, as the judges have expressed, underlie the doctrine of
vicarious liability.}” They are not to be treated as legal rules, but only as reasons for shaping
them.*® However, it is argued that these policy reasons differ in credibility, as they have
unequal weight.® In response, J.W. Neyers closely reviewed each justification.?° However,
the analysis lacks a comprehensive discussion of the appropriateness of each in the English
case law. The policy arguments will be explored and critically analysed regarding each
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requirement for vicarious liability. Moreover, these policy issues seem to correspond with the
mentioned philosophical arguments. Therefore, the dissertation will attempt to combine them
in determining whether they rightly or wrongly shape vicarious liability.

Issues with the Employer-Employee Relationship

The first requirement for vicarious liability is the existence of the employer and the employee
relationship?! or of the ‘akin to’ employment relation which is a new development in vicarious
liability.?? The issue with the former is that there is no strict test for it: various tests derive
from the employment law,? the law relating to social security,?* etc. The courts have devised
the control test to distinguish between an employee and an independent contractor,? as the
employer is liable for the acts of the employee.

The control test is the employer’s right to control the employee’s method of work.?® In the
modern climate, it is argued that the questions about the mode are more of fiction than of
fact.?’ It is criticised as leading to employers eschewing actual control to circumvent
liability.?® Morgan counterpoints that the above criticism is not well founded and states that
the control theory is discredited by focusing on a narrow dimension, i.e., using examples of a
hospital surgeon of a ship’s master.?® As an alternative, an integration test was proposed by
Rix LJ.*° There have been debates involving these two tests,*' however, there remains a
lack of an in-depth analysis of the practical impact of each. Also, the academics have
referred to additional tests, for instance, the substitution test®? or the mutual obligations
test.®® The dissertation will evaluate each test in terms of its appropriateness in the modern
legal and social context.

Above the Employment Contract

In the modern employment, problems arise regarding agency workers, self-employed,3
voluntary workers® and individuals not bound by employment contracts.®® The courts have
expressed their concerns about the status of persons who secure work via employment
agencies.®” They have applied the relevant control and other tests to determine the employer
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for the purposes of vicarious liability. An examination will be conducted to discern what
factors are considered to find the employment in the absence of precise rules.*®

The expansion of the voluntary sector currently comprising 14.2 million people who volunteer
at least once a month® raises an issue of their classification as employees. Thus, the law
concerning vicarious liability shall be revised regarding this point.*° The Law Reform
Commission in Ireland has stressed that volunteers require an appropriate level of
protection.*! The dissertation will analyse the law concerning volunteers and conclude
whether they could be classed as employees to offer protection from crushing liability.

Methodology

The research will be conducted using a socio-legal methodology which is an interdisciplinary
subject*? not confined within legal boundaries.*® It explores ‘the impact of the law in action,
and the key role played by ideological factors, including public policy’.** The law of vicarious
liability is arguably based on social policy; therefore, the socio-legal methodology is the most
pertinent. This methodology will allow the research to examine jurisprudential, policy and
moral issues underpinning the law, and the economic and social impact of vicarious liability
on modern society.

Research Question

The formulated question which the dissertation will attempt to answer is: ‘A Critical Analysis
of Vicarious Liability as a Deviation from the Principle of Corrective Justice and the
Economic and Social Impact of its Recent Developments’.
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